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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Supreme Court Case No. 44247
Plaintiff-Appellant,

vs.
GABBRIELLE RAMONA ABERASTURI
aka POWELL,
Defendant-Respondent.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE RICHARD D. GREENWOOD

LAWRENCE G. WASDEN

STATE APPELLATE PUBLIC DEFENDER

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

000001

Date: 7/5/2016

Fourth Judicial District Court - Ada County

Time: 10:37 AM

ROA Report

Page 1 of 4

User: TCSIMOSL

Case: CR-FE-2015-0014541 Current Judge: Richard D. Greenwood
Defendant: Aberasturi, Gabbrielle Ramona

State of Idaho vs. Gabbrietle Ramona Aberasturi
Judge

Date

Code

User

10/13/2015

NCRF

PRSCHOKF

New Case Filed - Felony

Magistrate Court Clerk

PROS

PRSCHOKF

Prosecutor assigned Ada County Prosecutor

Magistrate Court Clerk

HRSC

TCMCCOSL

Hearing Scheduled (Video Arraignment
10/13/2015 01 :30 PM)

CRCO

TCMCCOSL

Criminal Complaint

ARRN

TCPOSELM

Hearing result for Video Arraignment scheduled
on 10/13/2015 01 :30 PM: Arraignment/ First
Appearance

CHGA

TCPOSELM

Judge Change: Administrative

Theresa Gardunia

HRSC

TCPOSELM

Hearing Scheduled (Preliminary 10/27/2015

Theresa Gardunia

Hawley/Irby
Magistrate Court Clerk
Hawley/Irby

08:30 AM)
BSET

TCPOSELM

BOND SET: at 10000.00 - (137-2732(c)(1) {F}
Controlled Substance-Possession of)

Theresa Gardunia

NOTH

MADALERD

Notice Of Hearing

Theresa Gardunia

10/16/2015

BNDS

TCPACKCF

Bond Posted - Surety (Amount 10000.00)

Theresa Gardunia

10/27/2015

CONT

TCHOCA

Continued (Preliminary 11/16/2015 08:30 AM)

Theresa Gardunia

MMNH

TCHOCA

Magistrate Minutes & Notice of Hearing

Theresa Gardunia

CONT

TCMITCKY

Continued (Preliminary 12/08/2015 08:30 AM)

Theresa Gardunia

MMNH

TCMITCKY

Magistrate Minutes & Notice of Hearing

Theresa Gardunia

NOAP

TCFRIECT

Notice Of Appearance/ D. Miller

Theresa Gardunia

NOTC

TCFRIECT

Notice of Service

Theresa Gardunia

PHRD

TCOLSOMC

Preliminary Hearing Response to Request for
Discovery and Objections

Theresa Gardunia

RQDS

TCOLSOMC

State/City Request for Discovery

Theresa Gardunia

PHWV

TCMEREKV

Hearing result for Preliminary scheduled on
12/08/2015 08:30 AM: Preliminary Hearing
Waived (bound Over)

Theresa Gardunia

CHGB

TCMEREKV

Change Assigned Judge: Bind Over

Theresa Gardunia

HRSC

TCMEREKV

Hearing Scheduled (Arraignment 12/22/2015
02:00 PM)

Theresa Gardunia

AMCO

TCMEREKV

Amended Complaint Filed

Theresa Gardunia

COMT

TCMEREKV

Commitment

Theresa Gardunia

MMNH

TCMEREKV

Magistrate Minutes & Notice of Hearing

Theresa Gardunia

12/9/2015

INFO

TCOLSOMC

Information

Richard D. Greenwood

12/22/2015

DCHH

TCPATAKA

Richard D. Greenwood
Hearing result for Arraignment scheduled on
12/22/2015 02:00 PM: District Court Hearing Hele
Court Reporter: Nicole Julson
Number of Transcript Pages for this hearing
estimated: less than 50 pages

HRSC

TCPATAKA

Hearing Scheduled (Entry of Plea 01/05/2016
02:00 PM)

11/16/2015
11/23/2015
11/25/2015

12/8/2015

Richard D. Greenwood
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Fourth Judicial District Court - Ada County

Time: 10:37 AM

ROA Report

User: TCSIMOSL

Case: CR-FE-2015-0014541 Current Judge: Richard D. Greenwood

Page 2 of 4

Defendant: Aberasturi, Gabbrielle Ramona

State of Idaho vs. Gabbrielle Ramona Aberasturi
Date

Code

User

1/5/2016

DCHH

TCPATAKA

Richard D. Greenwood
Hearing result for Entry of Plea scheduled on
01/05/2016 02:00 PM: District Court Hearing Hel<
Court Reporter: Fran Casey
Number of Transcript Pages for this hearing
estimated: less than 50 pages

HRSC

TCPATAKA

Hearing Scheduled (Pretrial Conference
04/05/2016 01 :30 PM)

PLEA

TCPATAKA

A Plea is entered for charge: - NG (137-2732(c)(1) Richard D. Greenwood
{F} Controlled Substance-Possession of)

HRSC

TCPATAKA

Hearing Scheduled (Jury Trial 04/18/2016 09:00 Richard D. Greenwood
AM) 2 days

1/8/2016

ORDR

TCPATAKA

Scheduling Conference

Richard D. Greenwood

1/12/2016

MOTN

TCMARKSA

Motion for Disqualification Without Cause

Richard D. Greenwood

1/15/2016

MOTN

TCWRIGSA

Motion to Withdraw

Richard D. Greenwood

AFFD

TCWRIGSA

Affidavit of Daniel A Miller

Richard D. Greenwood

HRSC

TCMARKSA

Hearing Scheduled (Hearing Scheduled
02/02/2016 02:00 PM)

Richard D. Greenwood

NOHG

TCMARKSA

Notice Of Hearing (2-2 2:00P)

Richard D. Greenwood

1/25/2016

DISW

DCJOHNSI

Order to DQ- McKee

Richard D. Greenwood

1/27/2016

MOTE

TCFRIECT

Motion to Enlarge Time

Richard D. Greenwood

MISC

TCFRIECT

Delcaration of D. A. Miller

Richard D. Greenwood

MOTN

TCFRIECT

Motion for Leave to File Information Part II

Richard D. Greenwood

NOHG

TCFRIECT

Notice Of Hearing(2/2@2:00)

Richard D. Greenwood

RSDS

TCFRIECT

State/City Response to Discovery

Richard D. Greenwood

1/29/2016

NOHG

TCOLSOMC

Notice Of Hearing (2/2@ 2p)

Richard D. Greenwood

2/1/2016

RSDS

TCKEENMM

State/City Response to Discovery

Richard D. Greenwood

2/2/2016

MOTS

TCKEENMM

Motion to Suppress

Richard D. Greenwood

DCHH

TCPATAKA

Hearing result for Hearing Scheduled scheduled
on 02/02/2016 02:00 PM: District Court Hearing
Held
Court Reporter: Fran Casey
Number of Transcript Pages for this hearing
estimated: less than 50 pages

Richard D. Greenwood

HRSC

TCPATAKA

Hearing Scheduled (Status 02/09/2016 02:00
PM)

Richard D. Greenwood

ORDR

TCPATAKA

Order Allowing Withdrawal of Counsel

Richard D. Greenwood

APPL

TCPATAKA

Application for Public Defender

Richard D. Greenwood

ORDR

TCPATAKA

Order to File Information Part II

Richard D. Greenwood

INFP2

TCPATAKA

Information Part 2

Richard D. Greenwood

ORDR

TCPATAKA

Order Re Public Defender

Richard D. Greenwood

RQDD

TCOLSOMC

Defendant's Request for Discovery

Richard D. Greenwood

1/21/2016

1/28/2016

2/4/2016

2/8/2016

Judge

Richard D. Greenwood
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User: TCSIMOSL

Case: CR-FE-2015-0014541 Current Judge: Richard D. Greenwood
Defendant: Aberasturi, Gabbrielle Ramona

State of Idaho vs. Gabbrielle Ramona Aberasturi
Date

Code

User

2/9/2016

DCHH

TCPATAKA

Richard D. Greenwood
Hearing result for Status scheduled on
02/09/2016 02:00 PM: District Court Hearing Hele
Court Reporter: Fran Casey
Number of Transcript Pages for this hearing
estimated: less than 50 pages

2/10/2016

HRSC

TCPATAKA

Hearing Scheduled (Status 02/16/2016 02:00
PM)

2/16/2016

DCHH

TCPATAKA

Hearing result for Status scheduled on
Richard D. Greenwood
02/16/2016 02:00 PM: District Court Hearing Hele
Court Reporter: Fran Casey
Number of Transcript Pages for this hearing
estimated: less than 50 pages

2/17/2016

HRSC

TCPATAKA

Hearing Scheduled (Evidentiary 03/16/2016
03:00 PM)

Richard D. Greenwood

3/14/2016

MEMO

TCOLSOMC

Memorandum in Support of Motion to Suppress

Richard D. Greenwood

3/16/2016

DCHH

TCPATAKA

Richard D. Greenwood
Hearing result for Evidentiary scheduled on
03/16/2016 03:00 PM: District Court Hearing Hele
Court Reporter: Fran Casey
Number of Transcript Pages for this hearing
estimated: less than 50 pages

HRVC

TCPATAKA

Hearing result for Pretrial Conference scheduled
on 04/05/2016 01 :30 PM: Hearing Vacated

HRVC

TCPATAKA

Hearing result for Jury Trial scheduled on
Richard D. Greenwood
04/18/2016 09:00 AM: Hearing Vacated 2 days

HRSC

TCPATAKA

Hearing Scheduled (Status 04/26/2016 02:00
PM)

Richard D. Greenwood

RQDS

TCSHANAA

State/City Request for Discovery

Richard D. Greenwood

RSDS

TCSHANAA

State/City Response to Discovery

Richard D. Greenwood

3/30/2016

MISC

TCOLSOMC

Points and Authorities in Support of Motion to
Suppress

Richard D. Greenwood

4/8/2016

MISC

TCSHANAA

State's Closing Argument In Response To
Defendant's Motion To Suppress

Richard D. Greenwood

4/26/2016

DCHH

TCPATAKA

Hearing result for Status scheduled on
Richard D. Greenwood
04/26/2016 02:00 PM: District Court Hearing Heh
Court Reporter: Fran Casey
Number of Transcript Pages for this hearing
estimated: less than 50 pages

HRSC

TCPATAKA

Hearing Scheduled (Status 05/03/2016 02:00
PM)

5/3/2016

DCHH

TCPATAKA

Hearing result for Status scheduled on
Richard D. Greenwood
05/03/2016 02:00 PM: District Court Hearing Hele
Court Reporter: Fran Casey
Number of Transcript Pages for this hearing
estimated: less than 50 pages

5/4/2016

HRSC

TCPATAKA

Hearing Scheduled (Status 05/10/2016 02:00
PM)

3/28/2016

Judge

Richard D. Greenwood

Richard D. Greenwood

Richard D. Greenwood

Richard D. Greenwood
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Case: CR-FE-2015-0014541 Current Judge: Richard D. Greenwood
Defendant: Aberasturi, Gabbrielle Ramona

State of Idaho vs. Gabbrielle Ramona Aberasturi
Date

Code

User

5/4/2016

MEMO

TCPATAKA

Memorandum Decision and Order Re Motion to
Suppress

5/10/2016

DCHH

TCPATAKA

Hearing result for Status scheduled on
Richard D. Greenwood
05/10/2016 02:00 PM: District Court Hearing Hele
Court Reporter: Fran Casey
Number of Transcript Pages for this hearing
estimated: less than 50 pages

5/11/2016

HRSC

TCPATAKA

Hearing Scheduled (Status 05/24/2016 02:00
PM)

5/24/2016

DCHH

TCPATAKA

Hearing result for Status scheduled on
Richard D. Greenwood
05/24/2016 02:00 PM: District Court Hearing Hele
Court Reporter: Fran Casey
Number of Transcript Pages for this hearing
estimated: less than 50 pages

5/25/2016

HRSC

TCPATAKA

Hearing Scheduled (Status 06/07/2016 02:00
PM)

Richard D. Greenwood

6/3/2016

NOTA

TCWEGEKE

NOTICE OF APPEAL

Richard D. Greenwood

APSC

TCWEGEKE

Appealed To The Supreme Court

Richard D. Greenwood

DCHH

TCPATAKA

Hearing result for Status scheduled on
Richard D. Greenwood
06/07/2016 02:00 PM: District Court Hearing Hele
Court Reporter: Fran Casey
Number of Transcript Pages for this hearing
estimated: less than 50 pages

HRSC

TCPATAKA

Hearing Scheduled (Status 12/20/2016 02:00

6/7/2016

Judge
Richard D. Greenwood

Richard D. Greenwood

Richard D. Greenwood

PM)
6/16/2016

ORDR

TCPATAKA

7/5/2016

NOTC

TCSIMOSL

Order Appointing State Appellate Public Defender Richard D. Greenwood
on Direct Appeal for Respondent
Notice of Transcript Lodged - Supreme Court No. Richard D. Greenwood

44247

000005

'

e

..

N0.----Fi;;;-ILE~~~l"'1"'1;;?-;:0-A.M1----

OCT 13 2015
DR# 15-523850

CHRISTOPHER O. RICH. Clerk
By STORMY McCORMACK
:::>!!PUT'f

JAN M. BENNETTS

Ada County Prosecuting Attorney
Kari L. Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)
)

Plaintiff,
vs.

)
)

Case No. CR-FE-2015-0014541

)

COMPLAINT

GABBRIELLE RAMONA ABERASTURI )
AKAPOWELL,
)
)

Defendant.

Aberasturi's DOB
Aberasturi's SSN:

)

PERSONALLY APPEARED Before me this ' ~ o f October 2015, Kari L.
Higbee, Deputy Prosecuting Attorney, in and for the County of Ada, State of Idaho, who,
being first duly sworn, complains and says: that GABBRIELLE RAMONA ABERASTURI
AKA POWELL, on or about the 13th day of October, 2015, in the County of Ada, State of
Idaho, did commit the crime of POSSESSION OF A CONTROLLED SUBSTANCE,
FELONY, I.C. §37-2732(c) as follows:

COMPLAINT (ABERASTURI), Page 1

000006

That the Defendant, GABBRIELLE RAMONA ABERASTURI AKA POWELL, on
or about the 13th day of October, 2015, in the County of Ada, State of Idaho, did unlawfully
possess a controlled substance, to-wit: Methamphetamine and/or Amphetamine, a Schedule
II controlled substance.
All of which is contrary to the form, force and effect of the statute in such case and
against the peace and dignity of the State of Idaho.

JAN M. BENNETTS
Ada County Prosecutor

Kari L. Higbe
Deputy Prosec ·ng Attorney
SUBSCRIBED AND Sworn to before me this l~a

COMPLAINT (ABERASTURI), Page 2

000007

•

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
STATE OF IDAHO, ADA COUNTY, MAGISTRATE DIVISION
PROBABLE CAUSE FORM
STATE OF IDAHO

CASE NO.

vs

CLERK

t.R.. Fl:: 15 \Y 5'4 I
c. Ho LKe.u

IJATE

10 /

~;::;:;.;~=----=:..::DO=U:.:::.G_.:.V.!.,!!AR.:.:.::IE,___ CASE ID

~/

0
0
0
0

204

END

U> \ fj
l I lS:08

\ \ \

STATUS

0
0
0
0
0
0
0
0
0
0

BERECZ
BIETER
CAWTHON
COMSTOCK

D ELLIS
0 FORTIER
0 GARDUNIA
0 HARRIGFELD
• HAWLEY
0 HICKS
0 KIBODEAUX

TIME 10:45

~ Q:l:h)BEG.

- - - - - - - - - - - - - COURTROOM
COMPLAINING WITNESS _ _ _ _ _ _ _ __ INTOX
JUDGE

2015

o _________
o _________

MacGREGOR-IRBY
MANWEILER
McDANIEL
MINDER
OTHS
REARDON
SCHMIDT
STECKEL
SWAIN
WATKINS

• STATE SWORN
0 PC FOUND

--------

~ COMPLAINT SIGNED
0 AMENDED COMPLAINT SIGNED
0 AFFIDAVITSIGNED
0 JUDICIAL NOTICE TAKEN

D NO PC FOUND- - - - - - -

0
0
0
0

EXONERATE BOND

------

SUMMONS TO BE ISSUED

WARRANT ISSUED
BOND SET $_ _ _ _ _ _ __

0 NOCONTACT
DR# _ _ _ _ _ _ _ _ __

0 MOTION TO REVOKE OR INCREASE
BOND FOR NON- COMPLIANCE W/PT
RELEASE CONDITIONS

0 SET HEARING AT AR DATE ON
MOTION TO REVOKE OR INCREASE BOND

D DISMISS CASE
~IN CUSTODY
COMMENTS

D

AGENTS WARRANT

_w....,__JU
.........
D__
G__
E__________P__
V__A__R__s...,.e__
t --------

0 OUT OF COUNTY -RULE S(B)_ _ _ _ _ _ __,=co
__u;;:;..N'____
-TY
--=-BO;;:;..N..:..:D_$_ _ _ _ __

0 FUGITIVE __.('"'"ST__A__T__
E)..__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
0 MOTION & ORDER TO CONSOLIDATE W/_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

PROBABLE CAUSE FORM

[REV 8/15)

000008

ADA COUNTY MAGISTRATE MINUTES

Gabbrielle Ramona Aberasturi

CR-FE-2015-0014541

Scheduled Event: Video Arraignment

Tuesday, October 13, 2015

Judge: Hawley/Irby

'----/t'

Prosecuting Agency: ?<IAc

Clerk:
BC

EA _ GC

Case Called

_2{_ Advised of Rights

Defendant:

Gu_
_ ___,_f_1_·-Lr-----,,"'--"-r~<---Z..._ _
C. S NU\Jm gJ)
PD / Attorney:

Pros: _ _ _

MC

$

·f

Not Present

ROR
PT Memo

_ _ Pay/Stay

_ _ Written Guilty Plea

/0-2"}--/5

Finish <

L

In Custody

__ Waived Attorney

_ _ Advise Subsequent Penalty

N/G Plea

D, 00 0

In Chambers

-..X_ Present

-

_ _ Waived Rights _ _ PD Appointed

_ _ Guilty Plea / PV Admit

_L Bond

01:30 PM

Interpreter:-=--------

• 1 137-2732(c)(1) F Controlled Substance-Possession of F

J51 L3

D

_ _ Payment Agreement
No Contact Order

CL+~

Release Defendant

000009
CR-FE-2015-0014541

•

•

AM.

FILED P.M. /

J

Tuesday, October 1 ~
CHRISTOPHER D. RICH, CLERK OF THE COURT
BY: ---o=e=PUTY-C,...,,LER=K,-----

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
MAGISTRATE DIVISION
200 W. Front Street, Boise Idaho 83702
)
STATE OF IDAHO,
Plaintiff.

)
)

vs.

)
Gabbrielle Ramona Aberasturi
)
715 Borchers Lane #26
)
Caldwell, ID 83605
)
_ _ _ _ _ _D_e_fe_n_d_an_t_._ _ _ _ _ _ _ _ _ _ )

Case No: CR-FE-2015-0014541
NOTICE OF HEARING

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Preliminary .... Tuesday, October 27, 2015 .... 08:30 AM
Judge: Theresa Gardunia
THE DEFENDANT SHALL BE PERSONALLY PRESENT AT BOTH THE PRE-TRIAL CONFERENCE AND/ OR THE
JURY TRIAL. FAILURE TO APPEAR AT EITHER THE PRE-TRIAL CONFERENCE OR THE JURY TRIAL WILL
RESULT IN A BENCH WARRANT FOR THE DEFENDANT'S ARREST.

I HEREBY CERTIFY that the foregoing is a true and correct copy of this Notice of Hearing entered by the court
and on file in this office. I further certify that copies of this notice were served as follows: .
Defendant:

Mailed
Clerk

Hand Delivered~Date

Signature
M
~
Phone (
) · ·

(37

C:)S)I

Christopher D. Sherman
PO Box 2772
Boise ID 83701
Private Counsel:
Prosecutor:

Interdepartmental Mail

.lt!C--

's~~OR.6. B!JBCAate ~~,,
Public Defender: Interdepartmental Mail _ _ __
Clerk
Date _ _ __
Other:

-----------Mai Ied
Hand Delivered
Clerk

- - - Date

--

------

Signature _ _ _ _ _ _ _ _ _ __
Phone..._--'-----------

Dated: 10/13/2015

Deput
lerk
Cite Pay Website: https://www.citepayusa.com/payments Supreme Court Repository: https://www.idcourts.us

NOTICE OF HEARING

000010

IN THE DISTRICT COUjl OF THE FOURTH JUDl~L ~_STRIC'J1L~.F JHE
STATE OF IDA'l'fO, IN A~.JD i=OR THE CO~TY OF ADA.
, '
OCT 1 6 2015

THE STATE OF IDAHO,
Plaintiff,
vs.

NOTICE OF CtmU~l'P~· RICH, Clerk
PACKER
AND By COURTNEY
DEPUTY
BOND RECEIPT

POWELL GABBRIELLE RAMONA
Defendant

YOU ARE HEREBY NOTIFIED that you must appear in Court
on 27 October 2015 at 08:JOAM hrs, at the:

/

Ada County Courthouse
200 West Front Street
Boise, 83702

If you have been arrested for a Citation, This Notice of Court Date Supersedes any other Court
Date for this case. If you have been given a date by the court you must keep those appearances,
failing to do so will cause a warrant for arrest and forfeiture of bond.
You are further notified that if you fail to appear as specified herein, your bond
will be forfeited and a Warrant of Arrest will be issued against you.
If you are on supervised probation, you must notify your probation officer of your arrest within 24 hours
or one business day.

BOND RECEIPT No: 1477481
Charge:

37-2732(c) {F} CONTROLLED SUBSTANCE-POSSESSION OF

Bond Amount: $

10,000.00

Case#

CRFE20150014541

Bond#

AC10-7522758

Bond Type:

Surety

Warrant#:
Agency:

Aladdin/Anytime

Insurance:

American Contractor's Indemnity Company

Bondsman:

JOHNSON AARON

Address:

80 N COLE RD
Boise, ID

83704

This is to certify that I have received a copy of this NOTICE TO APPEAR.
I understand that I am being released on the conditions of posting bail and·
my promise to appear in the court at the time, date, and place described in this notice.
(

DATED: 10/15/2015

DEFE-NflAN

~

c

Printed - Thursday, October 15, 2015 by: S05391
\\countyb\DFSSHAREII NSTALLSII nHouse\Crystal\Analyst41Sheriff\SHF BondOutReceipt. rpt - Modified: 04/04/2014

II
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FILED

\Q\'l.1\1:)

ATr~.

CHRISTOPHER D. RICH,

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

:LERK~STRICT COURT
8
Deputy

STATE OF IDAHO,

)

Plaintiff,

vs.

Case Number:

)
)

Case Called:

)
)
)

Defendant.

PRELIMINARY HEARING NOTICE / MINUTE SHEET

)
)
)

________________)

C.R.-£f:20ln· \454:\

G~&O\,lNlP\.

l/.ix>--.........,.Lr----------

lKAda D Special .....
PD

/s

f>\:\ERM~N

Defendant:kresent D Not Present D In Custody _ _ _ _ _ _ D PD Appointed

D Advised of Rights D Waived Rights
*Bond $

\Oft)Q

D In Chambers D I n t e r p r e t e r - - - - - - - - - - - - - -

D Pre-Trial Release Order D Motion for Bond Reduction Denied/ Granted _ _ __

D Amended Complaint Filed

D Complaint Amended by lnterlineation D Reading of Complaint Waived

~late I D ~ I Mutual Request for Continuance

/\/e ,/J.) ~

{>l?f ~ I Defense Objection / No Objection to Continuan'ce

~continued to

D Waived Attorney

/ / - /{.;

"/£

D Defendant Waives Preliminary Hearing

•

ij}

_

F{)~Pf-'-+--=----------

at ~ m for _,1

D Hearing Held

D Commitment Signed

D Case Bound Over to Judge _ _ _ _ _ _ _ _ _ _ on - - - - - - - - - a t _ _ _ _ am/pm
D Case Dismissed after Preliminary Hearing / On State's Motion D Release Defendant, This Case Only

ADA COUNTY COURTHOUSE, 200 W. FRONT STREET, BOISE, ID 83702
You must appear as scheduled above. Failure to do so will result in a warrant being issued for your arrest.

I hereby certify that copies of this notice were served as follows:

!ii Hand Delivered

D Via Counsel

Defense Atty: D Hand Delivered

D lntdept Mail

~ Hand Delivered

D lntdept Mail

Defendant:

Prosecutor:

By:~
Deputy Clerk

PRELIMINARY HEARING NOTICE/ MINUTE SHEET

~~Z::::___4_...J/~--~==:::::...:'.'.'.'.::__--=:=::=====:::-

DATED~__.IO-f'l:-.J..&.f)......15..__~~~~

[REV 1-2014]
000012

•

FILED

\ \lll'-/2o\5

A

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
PRELIMINARY HEARING NOTICE/ MINUTE SHEET

Plaintiff,
Case Number:
vs.

Case Called:

C;Clbbn.e"r Noe 'f P.f}t\)(',,

CR ·rE.·20\o· 1454:\

fuICl.)(\\0,.

q\LJ:2?::>

~Ada D Special __fu)
__~,e:_,_ _ _ _ _ _ __

Defendant.

PD

,s

5~ennQS\

Defendant:~ Present D Not Present D In Custody _ _ _ _ _ _ _ D PD Appointed D Waived Attorney

D Advised of Rights ~Waived Rights

M' $/4 {i'i)
Bond

-

D In Chambers D I n t e r p r e t e r - - - - - - - - - - - - - -

D Pre-Trial Release Order D Motion for Bond Reduction Denied/ Granted _ _ __

D Amended Complaint Filed

D Complaint Amended by lnterlineation D Reading of Complaint Waived

~ State / ~ u t u a l Request
"'/{e f e n s e Objectio / o Objection t Continuance

i

Case continued to

-+"""'-~~~-'""-1----

D Defendant Waives Preliminary Hearing

at~ m for _

D Hearing Held

_.fi._...~. . .,,,,..\"'"".\~xYJl--'-_.__·
.
_ _ _ _ _ __

D Commitment Signed

D Case Bound Over to Judge _ _ _ _ _ _ _ _ _ _ on _ _ _ _ _ _ _ _ at _ _ _ _ am/pm
D Case Dismissed after Preliminary Hearing / On State's Motion D Release Defendant, This Case Only

ADA COUNTY COURTHOUSE, 200 W. FRONT STREET, BOISE, ID 83702

You must appear as scheduled above. Failure to do so will result in a warrant being issued for your arrest.
I hereby certify that copies of this notice were served as follows:

~ Hand Delivered

D Via Counsel

Defense Atty: D Hand Delivered

D lntdept Mail

~Hand Delivered

D lntdept Mail

Defendant:

Prosecutor:

ignature,, ,e'"."

('.

Q

~ ~

/ /. . , f ~

')

1Llrt[U ~@

By.~
D puty lerk
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DANIEL A. MILLER
LUDWIG+ SHOUFLER •MILLER+ JOHNSON, LLP
Attorneys at Law
401 West Front Street, Suite 401
Boise, ID 83 702
Telephone: 208-387-0400
Facsimile: 208-387-1999
ISB 3571

•

•1 "/e

NO.
F<~~:i
A.M _ _ _ _,,,.r,1.___.L_
_ __

NOV 2 3 2G'E>
CHRISTOPHER C
By ARJC

, ···

s,y,., >.

DEP\!T'•'

Attorney for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,

vs.

GABBRIELLE ABERASTURI,
Defendant.

______________

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.: CR-FE-2015-0014541

NOTICE OF APPEARANCE

Please take notice that this office makes an appearance for the Defendant, GABBRIELLE
AB ERAS TURI.
DATED This ~day of November, 2015.
• JOHNSON, LLP

NOTICE OF APPEARANCE - 1

000014
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e

CERTIFICATE OF SERVICE

e

I hereby certify that on this ~ a y of November, 2015, I caused a true and correct copy
of the foregoing document to be served upon the following as indicated:
Ada County Prosecutor's Office
200 West Front Street, Room 3191
Boise, Idaho 83 702

U.S. Mail

_ Hand Delivery
_jJ'vemight Courier
_7Facsimile Transmission
(208)287-7709

~al]

Daniel A.;;._M=:;.. ;:::ill:::e::::,r...,."-----·- - - - - - - - -

NOTICE OF APPEARANCE - 2
000015

e

e

DANIEL A. MILLER
LUDWIG• SHOUFLER •MILLER• JOHNSON, LLP
Attorneys at Law
401 West Front Street, Suite 401
Boise, ID 83 702
Telephone: 208-387-0400
Facsimile: 208-3 87-1999
ISB 3571

N0·------:7""'"7;~~-·~-~~)-t-lb~
A.M _ _ _ _, .. .1. __

:.2...4,.L--

NOV 2 3 2015
CHRISTOPHER 0.
By ARlC SHAl'lK
DEPUTY

Attorney for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,

vs.

GABBRIELLE ABERASTURI,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO.: CR-FE-2015-0014541

NOTICE OF SERVICE

NOTICE IS HEREBY GIVEN that o~ t ~ day ofNovember, 2015, a true and correct
copy of DEFENDANT'S REQUEST FOR DISCOVERY was served upon the following served
upon the following as indicated:
Ada County Prosecutor's Office
200 West Front Street, Room 3191
Boise, Idaho 83702

U.S. Mail
_ Hand Delivery
_ Overnight Courier
/Facsimile Transmission
(208)287-7709

aniel A. Miller,
Attorney for Defendant
NOTICE OF SERVICE - 1
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No. _ _ _Fiuin-.!.n_L_
A.M. _ _ _ _F_Jl~~A

~5/~)'1
I

q·.3'D

7x :

NOV 25 2015
CHRISTOPHER D. RICH Cl k
By MAURA OLSON '
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney
Holly A. Koole
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702-5954
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)
)
)

Plaintiff,
VS.

)

GABBRIELLE RAMONA ABERASTURI,
Defendant.
___________

)
)
)
)
)

Case No. CR-FE-2015-0014541
PRELIMINARY HEARING
RESPONSE TO REQUEST FOR
DISCOVERY AND OBJECTIONS

COMES NOW, Holly A. Koole, Deputy Prosecuting Attorney, in and for the County of
Ada, State of Idaho, and submits the following Preliminary Hearing Response to the Request for
Discovery and Objections and informs the Court that the State has complied with the Defendant's
Request for Discovery as outlined below.

I. DISCLOSURES
16-A Brady-Agurs Disclosure:

The prosecution is unaware of any evidence that is

exculpatory on its face relating to the offense charged.
With regard to evidence that may be exculpatory as used or interpreted, the prosecution
requests that the defense counsel submit, in writing, the defense to be asserted in this case so the
prosecution can review its file to determine if any facts, evidence or witnesses may be material to
the preparation of that defense. In the alternative, the prosecution offers to defense counsel an open

PRELIMINARY HEARING RESPONSE TO REQUEST FOR DISCOVERY AND
OBJECTIONS (ABERASTURI), Page 1

000017

e,:

•

•

file policy to review those documents in the control and possession of the prosecution that may be
exculpatory in some manner to the offense charged.
16-B Stipulation - Request Disclosure:
1. Statement of Defendant: The State has complied with discovery by providing the

known statements of the Defendant that are contained in documents and items the State currently
has in its possession and will comply with discovery as more information becomes available, as
follows:
a.
b.
c.
d.
e.

Audio Taped Confession/Statement, if any exists
Video Taped Confession/Statement, if any exists
Written Confession/Statement, if any exists
As reflected in Police Reports
As reflected in booking sheets

Be advised: As you are aware, the Ada County Jail video records inmate video conversations
your client has with individuals other than your client's lawyer while incarcerated at the Ada
County Jail. The visual or the images of the recorded calls are kept for only 30 days of the
date of the conversation, although the audio portion of the video recordings are maintained
indefinitely. Please contact the handling prosecuting attorney to make an appointment to
view those video calls should you desire to do so before they drop off the system.
2.

Statement of Co-Defendant:

See disclosed police reports for statements of Co-

Defendant, if any exists.
3. Defendant's Prior Record: The Defendant's prior record disclosed in the following:
a. NCIC report
4A. Documents and Tangible Objects: Police Reports, Witness Statements, Medical
records and/or other tangible documents in possession of the Ada County Prosecutor's Office as of
the date of filing of this document disclosed as State's pages 1 through 48. Pursuant to I.C.R. 16(d),
the State has provided an unredacted discovery packet for defense counsel and a redacted packet of
discovery for the defendant. The unredacted packet of discovery is not to be disclosed to the
defendant or to the defendant's family pursuant to I.C.R. 16(d) without the consent of the
prosecuting attorney or an order of the court upon a showing of need.
i. Audio/video recordings: The State will provide audio and/or video recordings

when they are received, if any exists, in this case. The State will provide unredacted audio and/or
video to defense counsel marked "Confidential," which are not to be shared with the defendant or

PRELIMINARY HEARING RESPONSE TO REQUEST FOR DISCOVERY AND
OBJECTIONS (ABERASTURI), Page 2
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•

the defendant's family pursuant to I.C.R. 16(d) without the consent of the prosecuting attorney or an
order of the court upon a showing of need. At the preliminary hearing level, upon request, the State
will provide redacted audio/video to defense counsel so that redacted audio/video may be shared
with the defendant.

Be advised:

As you are aware, the Ada County Jail video records inmate video

conversations your client has with individuals other than your client's lawyer while
incarcerated at the Ada County Jail. The visual or the images of the recorded calls are kept
for only 30 days of the date of the conversation, although the audio portion of the video
recordings are maintained indefinitely. Please contact the handling prosecuting attorney to
make an appointment to view those video calls should you desire to do so before they drop off
the system.
B. Photographs: The State will comply with such request as it receives photographs, maps,
charts or diagrams, if any exist, in this case.

5. Reports of Examinations and Tests:

I):' The State will comply with such request as it receives reports of examinations and
(

, tests, if any exist, in this case.

~
/

These documents are specifically identified in subsection 4A above as State's

~ pages 39 through 48.

6. Witnesses: A list of names identifying witnesses and protected contact information has
been provided to defense counsel in a letter under separate cover, which is not to be disclosed to the
defendant or to the defendant's family pursuant to I.C.R. 16(d) without the consent of the
prosecuting attorney or an order of the court upon a showing of need. The State has provided to
defense counsel a separate redacted witness list excluding protected information that can be shared
with the defendant.
7. Expert Witnesses: The State will comply with such request as it identifies expert
witnesses, if any exist, in this case.

~

The State will comply with such request as it receives reports of examinations and

(\

tests, if any exist, in this case.
These witnesses have been identified in a letter to defense counsel as described
above in subparagraph 6 above.

PRELIMINARY HEARING RESPONSE TO REQUEST FOR DISCOVERY AND
OBJECTIONS (ABERASTURI), Page 3
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8.

Police Reports: The State possesses police reports, witness statements and other

documents which are available upon request. These documents are specifically identified in
subparagraph 4(A) above.

II. OBJECTIONS
A. The State has excluded the identity of the Confidential Informant from this Discovery Response.
The grounds for this objection is/are as follows. Pursuant to I.C.R. 16(g)(2) and I.R.E. 509, the
identity of a Confidential Informant is excluded unless said Informant is to be produced as a witness
at a hearing or trial, subject to any protective order under I.C.R. 16(1) or a disclosure order under
Rule 16(b)(9).
B. The State objects to any items in the defendant's request for discovery that would be in violation
of state or federal law as follows and requests that if this Court rules that disclosure is required, that
this Court also issue a protective order pursuant to I.C.R. 16(1):

[8] NCIC criminal history for all witnesses. The State is not permitted to use NCIC for this
purpose pursuant to federal law and hereby objects to providing this material.

[8] A police officer(s)' internal affairs files and/or other personnel documents. Personnel
documents are confidential matters pursuant to State law. The State hereby objects to
providing this material.

D

Other
RESPECTFULLY SUBMITTED this Uday ofNovember, 2015.

JAN M. BENNETTS

PRELIMINARY HEARING RESPONSE TO REQUEST FOR DISCOVERY AND
OBJECTIONS (ABERASTURI), Page 4
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

Z~ay

of November, 2015, I caused to be served,

a true and correct copy of the foregoing Preliminary Hearing Response to Request for Discovery
and Objections upon the individual(s) named below in the manner noted:
387-0400

Daniel Miller, 401 W Front St, Boise, ID

o

By depositing copies of the same in the United States mail, postage prepaid, first class.

o

By depositing copies of the same in the Interdepartmental Mail.

o

By hand delivering copies of the same to defense counsel.

~ By informing the office of said individual(s) that said copies were available for pickup at the
('-office of the Ada County Prosecutor.
o

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

~

Legal Assistant

PRELIMINARY HEARING RESPONSE TO REQUEST FOR DISCOVERY AND
OBJECTIONS (ABERASTURI), Page 5
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-2

NO _ _ _ _ _P;M_=at__..."""""'__
A.M.

NOV 25 2015
CHRISTOPHER D. RICH, Clerk
By MAURA OLSON

JAN M. BENNETTS
Ada County Prosecuting Attorney

DEPUTY

Holly A. Koole
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83 702
Telephone: (208) 287-7700
Fax: (208) 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
vs.
GABBRIELLE RAMONA ABERASTURI
AKA POWELL,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0014541
REQUEST FOR DISCOVERY

TO THE ABOVE NAMED DEFENDANT:
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho Criminal
Rules, requests Discovery and inspection of the following:
(1) Documents and Tangible Objects:

Request is hereby made by the prosecution to inspect and copy or photograph books, papers,
documents, photographs, tangible objects or copies or portions thereof, which are within the
possession, custody or control of the defendant, and which the defendant intends to introduce in
evidence at trial.

REQUEST FOR DISCOVERY (ABERASTURI), Page 1
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(2) Reports of Examinations and Tests:
The prosecution hereby requests the defendant to permit the State to inspect and copy or
photograph any results or reports of physical or mental examinations and of scientific tests or
experiments made in connection with this case, or copies thereof, within the possession or control of
the defendant, which the defendant intends to introduce in evidence at the trial, or which were
prepared by a witness whom the defendant intends to call at the trial when the results or reports
relate to testimony of the witness.
(3) Defense Witnesses:
The prosecution requests the defendant to furnish the State with a list of names and
addresses of witnesses the defendant intends to call at trial.
(4) Expert Witnesses:
The prosecution requests the defendant to provide a written summary or report of any
testimony that the defense intends to introduce pursuant to Idaho Criminal Rule 16(c)(4), including
the facts and data supporting the opinion and the witness's qualifications.
(5) Pursuant to Idaho Code Section 19-519, the State hereby requests that the defendant
state in writing within ten (10) days any specific place or places at which the defendant claims to
have been at the time of the alleged offense and the names and addresses of the witnesses upon
whom he intends to rely to establish such alibi.
DATED this Qday ofNovember, 2015.
JAN M. BENNETTS
Ada County Pr secuting Attorney

REQUEST FOR DISCOVERY (ABERASTURI), Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

z~y

of November, 2015, I caused to be served,

a true and correct copy of the foregoing Request for Discovery upon the individual(s) named below
in the manner noted:
387-0400

Daniel Miller, 401 W Front St, Boise, ID

o

By depositing copies of the same in the United States mail, postage prepaid, first class.

o

By depositing copies of the same in the Interdepartmental Mail.

o

By hand delivering copies of the same to defense counsel.

~ B y informing the office of said individual(s) that said copies were available for pickup at the
/

Office of the Ada County Prosecutor.

Legal Assistant

REQUEST FOR DISCOVERY (ABERASTURI), Page 3
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DR# 15-523850

CHRISTOPHER o. RtCH, C!crh
By KYL!t MEREDITH
i)eJ'l!7:

JAN M. BENNETTS
Ada County Prosecuting Attorney
Holly A. Koole
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)
)
Plaintiff,
)
vs.
)
)
GABBRIELLE RAMONA ABERASTURI )
AKA POWELL,
)
)
Defendant.
)

Case No. CR-FE-2015-0014541
AMENDED
COMPLAINT
Aberasturi's DO
Aberasturi's SSN

PERsoNALLY APPEARED Before me this

L

DRC-·

F{LA-L'f r-

day of Oetoeer 2015, lfolly Ir.

Koole, Deputy Prosecuting Attorney, in and for the County of Ada, State of Idaho, who,
being first duly sworn, complains and says: that GABBRIELLE RAMONA ABERASTURI
AKA POWELL, on or about the 13th day of October, 2015, in the County of Ada, State of
Idaho, did commit the crime of POSSESSION OF A CONTROLLED SUBSTANCE,
FELONY, I.C. §37-2732(c) as follows:

AMENDED COMPLAINT (ABERASTURI), Page 1
000025

)

e
That the Defendant, GABBRIELLE RAMONA ABERASTURI AKA POWELL, on
or about the 13th day of October, 2015, in the County of Ada, State ofldaho, did unlawfully
possess a controlled substance, to-wit:

Methamphetamine, a Schedule II controlled

substance.
All of which is contrary to the form, force and effect of the statute in such case and
against the peace and dignity of the State of Idaho.

JAN M. BENNETTS
Ada County Prosecutor

.

.

Deputy Pr

, Alt;

r-'

uting Attorney

SUBSCRIBED AND Sworn to before me thisq_ day ofB:;;;15.

AMENDED COMPLAINT (ABERASTURI), Page 2
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-------------------------

-NO.____

I i'i'i=iLED~::-::--~---A.M _ _ _ _
,p,M.--2) '2.

D~C U 8 2015
CHRISTOPHER D. RfCH, Clerk
By KYLE MEREDITH
D!ol"tf'"Y

JAN M. BENNETTS
Ada County Prosecuting Attorney
Holly A. Koole
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
GABBRIELLE RAMONA
ABERASTURI AKA POWELL,
Defendant.

THE

ABOVE

NAMED

Case No. CR-FE-2015-0014541
COMMITMENT
Defendant's DOB
Defendant's SSN

DEFENDANT,

GABBRIELLE

RAMONA

ABERASTURI AKA P{:JrELL, hR_ving been brought before this Court for a Preliminary
Examination on t h e ~ day of

l){.G,

, 2015, on a charge that the Defendant on

or about the 13th day of October, 2015, in the County of Ada, State of Idaho, did commit
the crime(s) of POSSESSION OF A CONTROLLED SUBSTANCE, FELONY, LC. §372732(c) as follows:

COMMITMENT (ABERASTURI), Page 1
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That the Defendant, GABBRIELLE RAMONA ABERASTURI AKA POWELL, on
or about the 13th day of October, 2015, in the County of Ada, State ofldaho, did unlawfully
possess a controlled substance, to-wit:

Methamphetamine, a Schedule II controlled

substance.
The Defendant having so appeared and having had/having waived preliminary
examination, the Court sitting as a Committing Magistrate finds that the offense charged as
set forth has been committed in Ada County, Idaho, and that there is sufficient cause to
believe that the Defendant is guilty of committing the offense as charged.
WHEREFORE, IT IS ORDERED that the Defendant be held to answer to the

District Court of the Fourth Judicial District of the State of Idaho, in and for the County of

Ada, to the charge herew forth. Bail is set in the sum of$
DATED this

Kday of Dc..c

COMMITMENT (ABERASTURI), Page 2

,

l {) I OQQ: . -

2015.
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CHRISTOPHER D. RICH,
CLERK OF THE DIS ICT OURT

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

)
)
)
)
)
)

Plaintiff,

)

________________

PRELIMINARY HEARING NOTICE / MINUTE SHEET

Case Number:

ff-/tj-/'-{fJ/;/
91929

Case C a l l e d ~ ~

)

~da D Special~---~"-=!!_~--------

)
)

PD~

dfu,mtff/

Defendant:)(Present D Not Present D In Custody _ _ _ _ _ _ D PD Appointed D Waived Attorney

D Advised of Rights D Waived Rights
~ond

$/4 !ti)

e

D In Chambers D Interpreter _ _ _ _ _ _ _ _ _ _ _ _ __

D Pre-Trial Release Order D Motion for Bond Reduction Denied/ Granted _ _ __

~mended Complaint Filed

D Complaint Amended by lnterlineation ~ Reading of Complaint Waived

D State/ Defense/ Mutual Request for C o n t i n u a n c e - - - - - - - - - - - - - - - - - - - D State I Defense Objection/ No Objection to C o n t i n u a n c e - - - - - - - - - - - - - - D Case continued to _ _ _ _ _ _ _ _ _ at _ _ _ _ am/pm for _ _ _ _ _ _ _ _ _ _ _ __
,(befendant Waives Preliminary Hearing
)(case Bound Over to Judge

~ Commitment Signed

D Hearing Held

Green~

on

\?..(12}20\5

at

'2.:-CO

am@)

D Case Dismissed after Preliminary Hearing / On State's Motion D Release Defendant, This Case Only

ADA COUNTY COURTHOUSE, 200 W. FRONT STREET, BOISE, ID 83702

You must appear as scheduled above. Failure to do so will result in a warrant being issued for your arrest.
I hereby certify that copies of this notice were served as follows:
Defendant:

J(_Hand Delivered

D Via Counsel

Signature---------------

:,;44 ~ \
DATED

PRELIMINARY HEARING NOTICE/ MINUTE SHEET

/~!J8b5
ap I
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:~.~-,./-ra-t---:F~l~::!:::i--=.-=-.-:..-:..-_-_-__-

DEC 09 2015
CHRISTOPHER D. RICH, Clerk
By MAURA OLSON
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
GABBRIELLE RAMONA
ABERASTURI AKA POWELL,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0014541

INFORMATION
Defendant's DOB
Defendant's SSN

JAN M. BENNETTS, Prosecuting Attorney, in and for the County of Ada, State of

Idaho, who in the name and by the authority of the State, prosecutes in its behalf, comes
now into District Court of the County of Ada, and states that GABBRIELLE RAMONA
ABERASTURI AKA POWELL is accused by this Information of the crime(s) of
POSSESSION OF A CONTROLLED SUBSTANCE, FELONY, LC. §37-2732(c) which
crime(s) was/were committed as follows:

INFORMATION (ABERASTURI) Page 1
000030

•

•

That the Defendant, GABBRIELLE RAMONA ABERASTURI AKA POWELL, on
or about the 13th day of October, 2015, in the County of Ada, State ofldaho, did unlawfully
possess a controlled substance, to-wit:

Methamphetamine, a Schedule II controlled

substance.
All of which is contrary to the form, force and effect of the statute in such case and
against the peace and dignity of the State of Idaho.

JA~ENNETTS
Ada County Prosecuting Attorney

INFORMATION (ABERASTURI) Page 2
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Ada County Mugshot - Prosecutor's Office
User:

PRLATICJ

Name: POWELL, GABBRIELLE RAMONA
Case#: CR-FE-2015-0014541
LE Number: 627677

DOB

SSN

Height: 501

Drivers License Number:
Sex: F

Race: W

Weight: 145

Drivers License State:

Eye Color: BRO

Hair Color: BRO

-

Facial Hair:

Marks:
Scars:
Tattoos:

Photo Taken: 2015-10-13 05:22 :01

Thursday, October 22, 2015

000032
.RE\I NST ALLS\I nHouse\Crystal\Analyst4\Sheri ff\S HF MugshotProsecutor .r~

Greenwood (A) Pataro
Time

12.l.1 s

P Tardiff AMIN Julson PM

Speaker

e

1A-CRT504

Note

02:35:22 PM! Arraignments
!CRFE15.14541
State v. Gabbrielle Aberasturi
..............................................................................................................................................................................................................................................................................................................................
02:35:42 PM i
i CRFE15.10652
State v. Sandra Gonzalez-Flores
i

i

··02:35:45.. PM·t····································································t·CRFE 1s.·1 aaa4·····················state ·v.·· Megan ··Mitchell················································

-~!:!:::}=~i
02:35:48 PMf

t

· CRFE15.15224 ........... State v. David Ehrlick

i

!:.;"8nt ______ Arraignment· rights.-----------------------

:01 PM f..................................................................
End.
f
..02:41
02:41·:01···PM.f
..02:41.:01... PM·t.................................................................

l. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

l. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

02:41:01 PMl

l

i

:

:

02:41 :05 PJ
02:41 :20 PM f Court

!

02:41:51 PMjDefendant
i

I

LRFE15.14541

State v. Gabbnelle Aberasturi
f Calls case deft present deft present on bond with counsel
! Daniel Miller. State's atty Kari Higbee.
JTrue name spelled correctly. Waives formal reading.
i

................................................l ....................................................................l ......................................................................................................................................................................................................

02:42: 11 PM! Court
:

IAdvises the deft of the charges and the possible penalties.
:

................................................1....................................................................J......................................................................................................................................................................................................

02:42:50 PM! Defendant
02:42:57 PM f Personal Attorney
:

02:43:04
02 :43: 10
02:43:40
02:43:41
02:43:41

t

PM Court
PM f Court
PMfEnd.
PMt
PMt:

12/22/2015

!Understands the possible penalties and her rights.
fRequests 2 weeks.
i

tEOP - 01.05.16 at 2:00 pm.
f Advises the deft to stay in contact with her atty.
f
t
t:
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Greenwood Pataro 01.0~· F Casey
Time
Speaker
05:29:09 PM!
05:29:23 PM! Court

!
05:29:34 PM f Personal Attorney
i

1A-CRT504

Note
/CRFE15.14541
Statev. GabbrielleAberasturi
Calls case deft present on bond with D. Miller. State's atty
IKari Higbee.
f Not guilty.

1
i

................................................l ....................................................................l ......................................................................................................................................................................................................

05:29:38
05:29:46
05:30:45
05:31:09
05:31:09
05:31:09

1/5/2016

PM! State Attorney
PMi Court
PM fCourt
PMf End.
PMt
PMt:

12 days.

JJT 04.18.16 at 9:00 am and PT 04.05.16 at 1:30 pm.

fAdvises the deft to stay in contact with her atty.

f

t
t
:
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT <Ji;f~ij

20f6

STATE OF IDAHO, IN AND FOR THE COUNTY OFaMA&roPHcA

'- 0. RICH Cl rk

By KATHY PATARO,
DePUTy

THE STATE OF IDAHO,
Case No. CR-FE-2015-0014541
Plaintiff,
vs.
SCHEDULING ORDER
GABBRIELLE RAMONA ABERASTURI,
Defendant.
This matter came before the court on Tuesday, January 5, 2016 for entry of
plea and with the defendant pleading not guilty the Court set this matter for Tuesday,
April 05, 2016 at 01 :30 PM for a Pretrial Conference and Monday, April 18, 2016 at
09:00 AM for a Jury Trial of the above named Defendant, GABBRIELLE RAMONA
ABERASTURI. The attorneys present were:
For the State: Kari Higbee
For the Defendant: Daniel A Miller
The Defendant entered a plea of not guilty and requested a jury trial. The
court instructed the clerk to enter the plea of not guilty into the court minutes.
Pursuant to I.C.R. 12 and I.C.R. 18 the court hereby orders that the attorneys
and Defendant shall comply with the following scheduling order:
1) JURY TRIAL DATE: The 2 day jury trial of this action shall commence before
this court on April 18, 2016, at 9:00 a.m.
2) Notice is hereby given, pursuant to I.C.R. 25(a)(6) that an alternate judge may
be assigned to preside over the trial of this case. The following is a list of
potential alternate judges:
Hon. G. D. Carey
Hon. Cheri C. Copsey
Hon. Dennis Goff
Hon. Renae Hoff
Hon.Dan~IC.Hurlbutt,J~
Hon. James Judd
Hon. D. Duff McKee
Hon. James Morfitt

Hon. Thomas Neville
Justice Gerald Schroeder
Hon. Kathryn Sticklen
Hon. Linda Trout (mediations only, limited)
Hon. Darla Williamson
Hon. Ronald Wilper
Hon. William Woodland

All Sitting Fourth District Judges

SCHEDULING ORDER.;_ page 1 of 4
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e

Unless a party has previously exercised their right to disqualification
without cause under Rule 25(a)(1 ), each party shall have the right to file one
(1) motion for disqualification without cause as to any alternate judge not later
than fourteen (14) days after service of this written notice listing the alternate
judge.
3) PRE-TRIAL CONFERENCE: Counsel for the parties and the Defendant shall
appear before this court on April 5, 2016, at 1:30 p.m. for the pre-trial
conference. Counsel shall be prepared to discuss settlement possibilities
pursuant to I.C.R. 18. Failure of the Defendant to appear at this pre-trial
conference will result in a forfeiture of bail and a bench warrant shall be
issued by the court.
Each party shall be required to serve on all other parties and file with
the Court a complete list of exhibits and witnesses in accordance with
I.R.C.P. 16(h). Exhibit and witness lists shall also be submitted to the Court
via email at kpataro@adaweb.net.
4) JURY INSTRUCTIONS: The parties shall submit all proposed jury
instructions to the court on or before the pre-trial conference. Requested
instructions

shall

also

be

submitted

to

the

Court

via

email

at

erudzinski@adaweb.net. It is sufficient for the parties to identify unmodified
pattern instructions by number.
5) SANCTIONS: Failure to comply with this order will subject a party or its
attorney to appropriate sanctions, including but not limited to, costs, and
reasonable attorney fees and jury costs. A party may be excused from strict
compliance with any provisions of this Order only upon showing good cause.
6) CONTINUANCES: The court will not grant continuances unless good cause
exists and all the parties waive their right to speedy trial.
DATED thisU- day of Janu

SCHEDULING ORDER - page 2 of 4
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CERTIFICATE OF MAILING

I hereby certify that on this ljtt)ay of January, 2016, I mailed (served) a
true and correct copy of the within instrument to:
ADA COUNTY PROSECUTING ATTORNEY
INTERDEPARTMENTAL MAIL
DANIEL MILLER
ATTORNEY AT LAW
401 W FRONT ST., STE. 401
BOISE ID 83702
MAILED

SCHEDULING ORDER - page 3 of 4
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EXHIBIT LIST
Before the date set for the pretrial conference, the parties shall contact the clerk for
assignment of exhibit numbers.

Richard D. Greenwood, DISTRICT JUDGE

CASE NO: CRFE15.14541

Kathy Pataro, DEPUTY CLERK
Fran Casey, COURT REPORTER

DATE(S):

STATE OF IDAHO
vs.
GABBRIELLE RAMONA ABERASTURI
NO

DESCRIPTION

DATE

ID

OFFD

OBJ

ADMIT

1
2
3

.

Exhibit 1
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JAN 12 2016
CHRISTOPHER D. RICH, Clerk
By SARA MARKLE
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney

,.

Kari L. Higbee
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83702-5954
Telephone: (208) 287-7700

IN 1HE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
1HE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
GABBRIELLE RAMONA ABERASTURI,)
)
Defendant.
)
)

Case No. CR-FE-2015-0014541

MOTION FOR
DISQUALIFICATION
WITHOUT CAUSE

__________

COMES NOW, Kari L. Higbee, Deputy Prosecuting Attorney for Ada County,
State of Idaho, and moves this Court to disqualify the Honorable District Judge D. Duff
McKee from presiding over the above-entitled case.

WHEREFORE, the State prays for an order of disqualification and reassignment.

MOTION FOR DISQUALIFICATION WITHOUT CAUSE (ABERASTURI), Page 1
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e

DATED t h i s ~ of January, 2016.
JAN M. BENNETTS
Ada County Prosecuting Attorney

Higbee
uting Attorney

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

J{Jf'? day of January, 2016, a true and correct

copy of the foregoing Motion to Disqualify Without Cause was served to Daniel Miller,

Attorney at Law, 401 W. Front St., Ste. 401, Boise, Idaho 83702, in the manner noted
below:
~ By depositing copies of the same in the United States mail, postage prepaid, first

class.
o By depositing copies of the same in the Interdepartmental Mail.
o By informing the office ofsaid individual(s) that said copies were available for pickup at
the Office of the Ada County Prosecutor.
CJ

By faxing copies of the same to said attorney(s) at the facsimile number: _ _ __

Yl{ft. ~ itvir
Legal Assistant

MOTION FOR DISQUALIFICATION WITHOUT CAUSE (ABERASTURI), Page 2
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O>(L,

\(. , t( DANIEL A. MILLER

\ ~ \ . .•

••J

7 LUDWIG+ SHOUFLER +MILLER+ JOHNSON, LLP

M)~=-~~=-

AM..----~.J~M-f/..,._____JAN 15 2016

,).., ( ) Attorneys at Law
401 West Front Street, Suite 401
Boise, ID 83702
Telephone: 208-387-0400
Facsimile: 208-387-1999
ISB 3571

'\. v7

CHRISTOPHER D. RICH, Clerk
By CHRIS FRIES
l>EPI.ITV

Attorney for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,

vs.

GABBRIELLE ABERASTURI,
Defendant.
______________

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.: CR-FE-2015-0014541

MOTION TO WITHDRAW

COMES NOW Daniel A. Miller and Ludwig Shoufler Miller Johnson, LLP, the attorneys
of record for the above-named Defendant, GABBRIELLE ABERASTURI, and pursuant to Idaho
Criminal Rule 44.1, moves this Court for an Order allowing Daniel A. Miller and Ludwig Shoufler
Miller Johnson, LLP to withdraw as the attorneys of record for said Defendant.
This Motion is made and based upon the Affidavit of Daniel A. Miller filed

MOTION TO WITHDRAW - 1

000041

contemporaneously herewith.

r

DATED This

_!2 day of January, 2016.
By~----l=--~~"""""~---c;;,,__.~-=-~~~~~~~
D 1e A. Miller,
Attorneys for Defendant

CERTIFI~E OF SERVICE
7
I hereby certify that on this _l!;;;,Jay of January, 2016, I caused a true and correct copy of
the foregoing document to be served upon the following as indicated:
Ada County Prosecutor's Office
200 West Front Street, Room 3191
Boise, Idaho 83 702

Gabbrielle Aberasturi
715 Borchers Drive, #26
Caldwell, Idaho 83605

U.S. Mail
_ Hand Delivery
Ov 1ght Courier
acsimile Transmission
(208)287-7709

~ail
_ Hand Delivery
_ Overnight Courier
Facsimile Transmission

MOTION TO WITHDRAW - 2
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DANIEL A. MILLER
LUDWIG+ SHOUFLER +MILLER+ JOHNSON, LLP
Attorneys at Law
401 West Front Street, Suite 401
Boise, ID 83 702
Telephone: 208-387-0400
Facsimile: 208-387-1999
ISB 3571

JAN 15 '2016
CHRISTOPHER D, RICH, Clerk
By CHAii FRIES
QIIIUTV

Attorney for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,

VS.

GABBRIELLE ABERASTURI,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO.: CR-FE-2015-0014541

AFFIDAVIT OF DANIEL A. MILLER

-------------- )
STATE OF IDAHO
County of Ada

)
) ss:
)

DANIEL A. MILLER, being first duly sworn on oath, deposes and says:
I am the attorney ofrecord for the above-named Defendant, GABBRIELLE ABERASTURI,
and make this Affidavit upon my personal knowledge.
The Defendant, GABBRIELLE ABERASTURI, has failed to maintain the financial

AFFIDAVIT OF DANIEL A. MILLER - 1

000043

agreement she made with your affiant. Further, there has been a communication breakdown between
Defendant and your affiant.
That based upon the above-stated facts, your affiant must withdraw as attorney of record for
Defendant, GABBRIELLE ~STURI.
DATED This~ day of January, 2016.

SUBSCRIBED AND SWORN TO before me this

lS

day of January, 2016.

AFFIDAVIT OF DANIEL A. MILLER - 2
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•
CERTIFICATE OF SERVICE

/'

-J$..

I hereby certify that on this
day of January, 2016, I caused a true and correct copy of
the foregoing document to be served upon the following as indicated:
Ada County Prosecutor's Office
200 West Front Street, Room 3191
Boise, Idaho 83 702

-

U.S. Mail
_ Hand elivery
might Courier
Facsimile Transmission
(208)287-7709

~I
Gabbrielle Aberasturi
715 Borchers Drive, #26
Caldwell, Idaho 83605

_ Hand Delivery
_ Overnight Courier
Facsimile Transmission

~!1dt
Daniel A. Miller

AFFIDAVIT OF DANIEL A. MILLER - 3
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FILED
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DANIEL A. MILLER
LUDWIG + SHOUFLER + MILLER + JOHNSON, LLP
Attorneys at Law
401 West Front Street, Suite 401
Boise, ID 83 702
Telephone: 208-387-0400
Facsimile: 208-387-1999
ISB 3571

tx~=

A.M----P.M.-=~--

JAN 2 1 2016
. . . HRISTOPHER D. RICH. Clerk
\..i

By SARA MARKLE
DEPUTY

Attorney for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,

vs.

GABBRIELLE ABERASTURI,
Defendant.

______________

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.: CR-FE-2015-0014541

NOTICE OF HEARING

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that on Tuesday, the 2nct day
of February, 2016, at 2:00 p.m. or as soon thereafter as counsel may be heard before the Honorable
Richard D. Greenwood, at the courtroom of the above-entitled Court, at the Courthouse in the City
of Boise, County of Ada, State ofldaho, Attorney for Defendant herein will call up for hearing his
Motion to Withdraw.

NOTICE OF HEARING - 1
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e
DATED This~ day of January, 2016.

LU~ SJ:u

l ____

By
';>
Daniel A. Miller,
Attorneys for Defendant

•ti~
l

JOHNSON, LLP

~

CERTIFICATE OF SERVICE
I hereby certify that on this ~day of January, 2016, I caused a true and correct copy of
the foregoing document to be served upon the following as indicated:
Ada County Prosecutor's Office
200 West Front Street, Room 3191
Boise, Idaho 83 702

Gabbrielle Aberasturi
715 Borchers Drive, #26
Caldwell, Idaho 83605

U.S. Mail
_ Hand Delivery
_ (p€rnight Courier
_/Facsimile Transmission
(208)287-7709

"~.Mail
_ Hand Delivery
_ Overnight Courier
Facsimile Transmission

Daniel A. Miller

NOTICE OF HEARING - 2
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NO·--:---:--;;;-:::::----FllpED
A.M. Tfi ..M._ _ __

/ / , z.J

JAN 2 5 2016

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kari L. Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH ruDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
GABBRIELLE RAMONA ABERASTURI, )
)
Defendant.
)
)

Case No. CR-FE-2015-0014541
ORDER FOR
DISQUALIFICATION
WITHOUT CASE

_______________

The above entitled matter having come before this Court based on the State's motion;
IT IS HEREBY ORDERED that the Honora e Judge D. Duff McKee be disqualified
from the above entitled case pursuant to Idaho Crimi
DATED this

L!j_ day of January, 2016.

ORDER FOR DISQUALIFICATION WITHOUT CAUSE (ABERASTURI), Page 1
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DANIEL A. MILLER
LUDWIG+ SHOUFLER + MILLER+ JOHNSON, LLP
Attorneys at Law
401 West Front Street, Suite 401
Boise, ID 83 702
Telephone: 208-387-0400
Facsimile: 208-387-1999
ISB 3571

JAN 27 2016
CHRISTOPHER O. RICH, Clerk
By CHRIS FRIES
DEPIJTV

Attorney for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,

vs.

GABBRIELLE ABERASTURI,
Defendant.

__________

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.: CR-FE-2015-0014541

MOTION TO ENLARGE TIME

COMES NOW the Defendant, GABBRIELLE ABERASTURI, by and through her attorney
of record, Daniel A. Miller of Ludwig Shoufler Miller Johnson, LLP, and pursuant to Idaho Criminal
Rule 12(e), hereby moves this Court for an Order enlarging the time for Defendant to file a Motion
to Suppress.
This Motion is made and based upon the pleadings on file herein and the Declaration of

MOTION TO ENLARGE TIME - 1
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•

Daniel A. Miller filed contemporaneously herewith.
DATED This

l 1ay of January, 2016.
• JOHNSON, LLP
By
D~an~i~e~A~.M~il~le~r.~~::::==~~---"~---Attomeys for Defendant

CERTIFICATE OF SERVICE
I hereby certify that on this ~ a y of January, 2016, I caused a true and correct copy of
the foregoing document to be serve~h the following as indicated:
Kari L. Higbee
Ada County Prosecutor's Office
200 West Front Street, Room 3191
Boise, Idaho 83 702

U.S. Mail
-~an~very
-~r::!,~;1,.t Courier
_ Facsimile Transmission
(208)287-7709

~Miller

MOTION TO ENLARGE TIME - 2
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DANIEL A. MILLER
LUDWIG+ SHOUFLER +MILLER+ JOHNSON, LLP
Attorneys at Law
401 West Front Street, Suite 401
Boise, ID 83 702
Telephone: 208-387-0400
Facsimile: 208-387-1999
ISB 3571

JAN 27 2016
CHRISTOPHER D. RICH, Clerk
Sy CHRIS FRIES

"t'°'"""

Attorney for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,

vs.

GABBRIELLE ABERASTURI,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO.: CR-FE-2015-0014541
DECLARATION OF
DANIEL A. MILLER

----------)

STATE OF IDAHO
County of Ada

)
) ss.
)

DANIEL A. MILLER, declares and states as follows:
1.

I am currently the attorney of record for Defendant Gabbrielle Aberasturi and I make

this declaration based upon my own personal knowledge and in support of Defendant's Motion to

DECLARATION OF DANIEL A. MILLER - 1

000051

Enlarge Time filed contemporaneously herewith.
2.

Defendant's deadline for filing a Motion to Suppress is the 2nd day of February, 2016.

3.

Declarant has filed a Motion to Withdraw, which is pending before this Court. The

Hearing on the Motion to Withdraw is set for the 2nd day of February, 2016.
4.

Defendant may have a suppression issue because the search of Defendant's

automobile in this case was a warrantless search, and the search resulted in the discovery of evidence
the State intends to use (i.e. methamphetamines, and other items).
5.

Your declarant requests that the time period to file a Motion to Suppress be enlarged

by thirty (30) days to allow Defendant's counsel the time to determine if a Motion to Suppress should
be filed. There is no prejudice to the State as the trial in this matter is scheduled for the 18th day of
April, 2016.
DATED This

'1-1

day of January, 2016.

~ R _ _ e . . "- - - - - - - - -

DECLARATION OF DANIEL A. MILLER - 2
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•
CERTIFICATE OF SERVICE
I hereby certify that on this 21day of January, 2016, I caused a true and correct copy of
the foregoing document to be served upon the following as indicated:
Kari L. Higbee
Ada County Prosecutor's Office
200 West Front Street, Room 3191
Boise, Idaho 83 702

U.S. Mail
_ Hand Delivery
_ ~might Courier
p'acsimile Transmission
(208)287-7709

DECLARATION OF DANIEL A. MILLER - 3
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NO.=-~-;m~~~44
<re: .:.

A.M.

FII.EO ·

. . . .. . ...P.M

JAN 2 B2016
CHAISTOPH!A 0. RICH Cl
By CHAIS FAies ,
ca"'J'l'V

JAN M. BENNETTS
Ada County Prosecuting Attorney

Kari L. Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

)
)
Plaintiff,
)
vs.
)
)
GABBRIELLE RAMONA AB ERAS TURI,)
)
Defendant.
)
)

Case No. CR-FE-2015-0014541
MOTION FOR LEAVE TO
FILE INFORMATION
PART II

__________

COMES NOW, Kari L. Higbee, Deputy Prosecuting Attorney, in and for the
County of Ada, State of Idaho and moves this Court for an order permitting the filing of an
Information, Part II, charging the defendant as a persistent violator of the law, LC. §192514, for the reason that the State believes that the defendant has two or more prior felony
convictions as set out below.

(<
. ./
\,)

MOTION FOR LEAVE TO FILE INFORMATION PART II (ABERASTURI),
Page 1
000054

erk

e
I
That the said Defendant, GABBRIELLE RAMONA POWELL, on or about the 8th
day of December, 2011 was convicted of the crime of: POSSESSION OF A
CONTROLLED SUBSTANCE, A FELONY, in the County of Canyon, State of Idaho, by
virtue of that certain Judgment of Conviction made and entered by the Honorable George
A. Southworth in case number CR20 l 1-030685C.

II
That the said Defendant, GABBRIELLE RAMONA ABERASTURI, on or about
the 1st day of September, 2005 was convicted of the crime of: POSSESSION OF A
CONTROLLED SUBSTANCE, A FELONY, in the County of Gem, State ofldaho, by
virtue of that certain Judgment of Conviction made and entered by the Honorable Juneal C.
Kerrick.
The State's information as to the defendant's prior record is based on a state or
national records check and certified copies of the judgments of conviction.

RESPECTFULLY SUBMITTED this

1//of-;.y o J ~ O J 6 .

JAN M. BENNETTS
Ada County Prosecuting Attorney

MOTION FOR LEAVE TO FILE INFORMATION PART II (ABERASTURI),
Page2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

J..~ day of January, 2016, a true and correct

copy of the foregoing Motion for Leave to File Information Part II was served to Daniel
Miller, Attorney at Law, 401 W. Front St., Ste., 401, Boise, Idaho, Boise, Idaho 83703,
in the manner noted below:
lJ

By depositing copies of the same in the United States mail, postage prepaid, first
class.

Q

By depositing copies of the same in the Interdepartmental Mail.

~ By informing the office ofsaid individual(s) that said copies were available for pickup at

the Office ofthe Ada County Prosecutor.
Q

By faxing copies ofthe same to said attorney(s) at the facsimile number: _ _ __

Leti Hebert, Legal Assistant

MOTION FOR LEAVE TO FILE INFORMATION PART II (ABERASTURI),
Page3
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NO•.-----,,,,...-,--..,,._.,_.._
A.M . _ _ _ _
P.M _______
FILED

2!J!L.

JAN 2 8 2016
CHRISTOPHER D. RICH, Clerk
By CHRIS FRIES
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kari L. Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTII JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,

)

)
)

Case No. CR-FE-2015-0014541

)

vs.
RAMONA GABBRIELLE ABERASTURI,

Defendant.

)
)
)
)
)

NOTICE OF HEARING

)

TO: RAMONA GABBRIELLE ABERASTURI, and Daniel Miller, her

attorney of record, you will please take notice that on the 2nd day of February,
2016, at the hour of 2:00 p.m. of said day, this case will be set for the State's
Motion for Leave to file Information Part II.

NOTICE OF HEARING (ABERASTURI), Page

1
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•
DATED this ~ a n u a r y , 2016.

JAN M. BENNETTS

Ada County Prosecuting Attorney

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this~ day of January, 2016, a true and
correct copy of the Notice of Hearing on the State's Motion for Leave to file
Information Part II was served to Daniel Miller, Attorney at Law, 401 W. Front
Street, Ste. 401, Boise, ID 83702, in the manner noted below:

o By depositing copies of the same in the United States mail, postage prepaid, first

class.

o By depositing copies ofthe same in the Interdepartmental Mail.
~ By informing the office of said individual(s) that said copies were available for

pickup at the Office of the Ada County Prosecutor.

o By faxing copies ofthe same to said attorney(s) at the facsimile number:

Leti Hebert, Legal Assistant

NOTICE OF HEARING (ABERASTURI), Page 2
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A.M,,----rP.M
_~4
_

2

JAN 2 8 2016
CHRISTOPHER D. RICH, Clerk
By CHRIS FRIES
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kari L. Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
GABBRIELLE RAMONA ABERASTURI,
Defendant.

)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0014541
DISCOVERY
RESPONSE TO COURT

_______________ ))
COMES NOW, Kari L. Higbee, Deputy Prosecuting Attorney, in and for the County of
Ada, State of Idaho, and informs the Court that the State has complied with the Defendant's
Request for Discovery.

RESPECTFULLY SUBMITTED this ~ f January, 2016.
JAN M. BENNETTS
Ada County Prosecuting Attorney

Km¥.A Deputy Prosecuting Attorney

DISCOVERY RESPONSE TO COURT (ABERASTURI), Page 1
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DANIEL A. MILLER
LUDWIG• SHOUFLER • MILLER• JOHNSON, LLP
Attorneys at Law
401 West Front Street, Suite 401
Boise, ID 83 702
Telephone: 208-387-0400
Facsimile: 208-387-1999
ISB 3571

JAN 29 2016
CHRISTOPHER D. RICH, Clerk
By MAURA OLSON
DEPUTY

Attorney for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,

vs.

GABBRIELLE ABERASTURI,
Defendant.
______________

)
)
)
)
)
)
)
)
)
)
)
)

t-M- :

CASE NO.: CR-FE-2015-0014541

NOTICE OF HEARING

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that on Tuesday, the 2°d day
of February, 2016, at 2:00 p.m. or as soon thereafter as counsel may be heard before the Honorable
Richard D. Greenwood, at the courtroom of the above-entitled Court, at the Courthouse in the City
of Boise, County of Ada, State of Idaho, Defendant herein will call up for hearing her Motion to
Enlarge Time.

NOTICE OF HEARING - 1
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•
DATED This~ day of January, 2016.

By_...:::::::::::.~~~~-\.~':'.'.:......-~----Daniel A. Miller,
Attorneys for Defendant

CERTIFICATE OF SERVICE

L]

day of January, 2016, I caused a true and correct copy of
I hereby certify that on this
the foregoing document to be served upon the following as indicated:
Ada County Prosecutor's Office
200 West Front Street, Room 3191
Boise, Idaho 83 702

U.S. Mail
_ Hand Delivery
_ ~ight Courier
/"_Facsinmile Transmission
(208)287-7709

NOTICE OF HEARING - 2
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NO.

•

FILED;;;..~
A.M. _ _ _ _
P.M...,._.___ __

FEB O1 2016
CHRISTOPHER D. f\lCH, Cler1<
By MEG KEENAN
DEPUTY

t01
JAN M. BENNETTS
Ada County Prosecuting Attorney
Kari L. Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83 702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)
)

Plaintiff,
vs.
GABBRIELLE RAMONA ABERASTURI,

Case No. CR-FE-2015-0014541

)
)
)
)

DISCOVERY
RESPONSE TO COURT

)

Defendant.

)
)

___________ )

COMES NOW, Kari L. Higbee, Deputy Prosecuting Attorney, in and for the County of
Ada, State of Idaho, and informs the Court that the State has complied with the Defendant's
Request for Discovery.

RESPECTFULLY SUBMITTED this

(

8-

day of February, 2016.

JAN M. BENNETTS
Ada County Prosecuting Attorney

DISCOVERY RESPONSE TO COURT (ABERASTURI), Page 1
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~~------------_-_-::.F-1:-=~:-~J>-~-,4,-;!.-DANIEL A. MILLER
LUDWIG+ SHOUFLER + MILLER+ JOHNSON, LLP
Attorneys at Law
401 West Front Street, Suite 401
Boise, ID 83 702
Telephone: 208-387-0400
Facsimile: 208-387-1999
ISB 3571

FEB D2 2015

Attorney for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,

vs.

GABBRIELLE ABERASTURI,
Defendant.

______________

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.: CR-FE-2015-0014541

MOTION TO SUPPRESS

COMES NOW the Defendant, GABBRIELLE ABERASTURI, by and through her attorney
of record, Daniel A. Miller of Ludwig Shoufler Miller Johnson, LLP, and pursuant to Idaho Criminal
Rule 12(b), hereby moves this Court for an Order suppressing evidence (fruits) as a result of the
unreasonable detention of Defendant by law enforcement personnel (detention was longer than
necessary to effectuate the purpose of the detention), and the warrant-less search of an automobile

MOTION TO SUPPRESS - 1

000063

owned by Defendant.

The unreasonable detention and/or the warrant-less search violated

Defendant's right to be free from unreasonable searches and/or seizures as guaranteed by the Fourth
Amendment of the United States Constitution.
The police detained Defendant because she was looking through a waste container (dumpster)
in the rear parking lot of the Idaho Youth Ranch. Defendant was detained by police far beyond the
time it took for the police to investigate this "dumpster diving" event. They held Defendant for a
significant period oftime while waiting for a drug detecting K-9 to be brought to the scene. The K-9
alerted on Defendant's automobile, and the police then conducted a search of Defendant's
automobile.
The fruits of the unlawful detention of Defendant and search of her vehicle without a warrant
are:
1.

All items discovered iu-the Defendant's automobile, including but not limited to the

alleged methamphetamine found in a zip lock baggie in a black and white purse, a Marlboro cigarette
package, baggie located in the black and white purse, cellophane wrapper suspected to contain
methamphetamine, black latex glove, ziplock baggie with white rock grainy substance found in the
black latex glove, prescription bottles inside the black and white purse, the black and white purse,
and any other item found as a result of the warrant-less search of Defendant's automobile;
2.

Defendant's statements given to law enforcement personnel both before and after the

search are the fruits of the unreasonable detention and warrant-less search, including but not limited
to her statements that the car was hers, her alleged consent to the search after the arrival of the K-9
dog and his handler, any statement indicating the Marlboro cigarette package was hers, that the purse
was her purse, and her reaction to the search results, and any other statement given to law

MOTION TO SUPPRESS - 2

000064

..

I

-

enforcement at the point in time the detention became unreasonable;
3.

The test results of any item found in Defendant's automobile.

This Motion is made and based upon the pleadings on file herein.
An evidentiary hearing is requested on this Motion.
DATED This ~day of February, 2016.

:;;_•_..;:_S___:,,,,.;;:::::---L-.C~-=----""'------Daniel A. Miller,
Attorneys for Defendant

CERTIFICATE OF SERVICE

1

I hereby certify that on this
day of February, 2016, I caused a true and correct copy of
the foregoing document to be serve~on the following as indicated:
Kari L. Higbee
Ada County Prosecutor's Office
200 West Front Street, Room 3191
Boise, Idaho 83702

_Up.Mail
-~and Delivery
_ Overnight Courier
Facsimile Transmission
(208)287-7709
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Greenwood Pataro 02.02.16 F Casey

Time
04:21: 13 PM i

Speaker

i CRFE15.14541

1A-CRT503

Note
State v. Gabbreille Aberasturi

I,
I•
......................................................................................................................
1......................................................................................................................................................................................................

04:21 :20 PM! Court

!

04:21 :45 PMl Personal Attorney

!
04:22:45 PM f Court
04:23:47 PMt Court
i
04:23:56 PM fDefendant
04:24:04 PM Court
·04:24:3i PM f State Attorney

l

t

04:24:47 PM Personal Attorney
;

·04:25:20.. PMt Court

i

! Calls case deft present on bond with counsel Daniel Miller.

!State's atty Kari Higbee.

iMotion to suppress was filed today.

Will be asking to

!withdrawal.

fAddresses Mr. Miller. "
t Addresses the deft regarding the motion to withdrawal.
~

fNot opposing the motion to withdraw.

l Will take up the Information Part II first.
f Provides the Information Part II.

tArgument.

....

...............

No objection.

:

......t Information Part II will be.filed .......... ·

...........

..........................................

l

04:25:30 PM Court
Addresses the deft regarding the Information Part II.
04:26:34 PM Defendant
Understands.
04:26:38 PMf Court
Will file the Information Part II.
·04:26:56. PM fCourt
fReviews the application for the public defender.
.... ·
04:27:44 PM State Attorney
No objection to the motion to withdrawal.
Signs order to withdrawal.
04:28:01 PM Court
04:29:24 PM Court
Deft sworn and examined on the deft's financings .
.............................................................................................................................................................................................................................................................................................................................
04:30:23 PM i Court
i Deft does qualify for PD.
04:30:42 PM f Court
f Status - 02.09.16 at 2:00 pm.

t

i
l
l

04:30:55 PM! End.
04:30:55 PM
04:30:55 PM :

t
f

2/2/2016

t

i

i
t
l
f

t
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JAN 1 5 2016
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~M\ \?:,JFIL~-~,.___

~t~:~ ~~~:i,ER •MILLER• 1o~M~~8ty Clerk
Attorneys at Law
401 West Front Street, Suite 401
Boise, ID 83 702
Telephone: 208-387-0400
Facsimile: 208-387-1999
ISB 3571

FEB O4 2016
CHRISTOPHER D. RICH, Clerk
By KATHY PATARO
DEPUTY

Attorney for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,

vs.

GABBRIELLE ABERASTURI,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO.: CR-FE-2015-0014541
ORDER ALLOWING
WITHDRAW AL OF COUNSEL

----------)

THIS MATTER having come before the Court on counsel of record, Daniel A. Miller's
Motion to Withdraw as counsel of record, and it appearing that notice of this Motion has been
provided to the Defendant, and good cause appearing therefore,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Daniel A. Miller is granted
leave to withdraw as counsel of record in this

:J-/ L,,) Lt
ORDER ALLOWING WITHDRAWA

!(a
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•

.

DATED This _ _ day of January, 2016.

JUDGE RICHARD D. GREENWOOD

CERTIFICATE OF SERVICE

I hereby certify that on this~day o ~ c a u s e d a true and correct copy of
the foregoing document to be served upon the following as indicated:
Ada County Prosecutor's Office
200 West Front Street, Room 3191
Boise, Idaho 83 702

~ Hand Delivery

Daniel A. Miller
LUDWIG + SHOUFLER +
MILLER+ JOHNSON, LLP
401 West Front Street, Suite 401
Boise, Idaho 83702

'::i.._u.S. Mail
_ Hand Delivery
_ Overnight Courier
Facsimile Transmission
(208)3 87-1999

Gabbrielle Aberasturi
715 Borchers Drive, #26
Caldwell, Idaho 83605

~U.S. Mail
_ Hand Delivery
_ Overnight Courier
Facsimile Transmission

U.S. Mail
_ Overnight Courier
Facsimile Transmission
(208)287-7709

Deputy Clerk of the Court
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JAN 2 8 20I
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-

P.M,_ __

FEB O4 2016

;Ma 0-,~t\!J' G~ti

CHRISTOPHER D. RICH, Clerk
By KATHY PATARO
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kari L. Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STA TE OF IDAHO,

)
)
)

Plaintiff,

vs.

Case No. CR-FE-2015-0014541

)

GABBRIELLE RAMONA ABERASTURI,
Defendant,

______________

)
)
)
)
)

ORDER TO FILE
INFORMATION
PART II

THE COURT HAVING HEARD the State's Motion and good appearing;

IT IS SO ORDERED that the State may file an Information, Part II.
DATED this

~

dayof

9..hr~1

ORDER TO FILE INFORMATION PART II (ABERASTURI), Page 1
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FEB O4 2016

CHRISTOPHER D. RICH, Clerk
By KATHY PATARO
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kari L. Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
GABBRIELLE RAMONA ABERASTURI,
Defendant.
___________

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0014541
INFORMATION
PART I I

JAN M. BENNETTS, Prosecuting Attorney in and for the County of Ada, State of

Idaho, who, in the name of and by the authority of said State, prosecutes in its behalf, in
proper person, comes now before the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, and given the Court to understand and to be
further informed that, as PART II of the Information on file herein, the Defendant,
GABBRIELLE RAMONA ABERASTURI, heretofore has been convicted of the following
felonies, to-wit:

I. POSSESSION OF A CONTROLLED SUBSTANCE, a Felony in

INFORMATION, PART II (ABERASTURI), Page 1
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•
Canyon County case number CR2011-030685C AND II. POSSESSION OF A
CONTROLLED SUBSTANCE, a Felony in Gem County case number CR-2005-0001543.

I
That the said Defendant, GABBRIELLE RAMONA POWELL, on or about the 8th
day of December, 2011 was convicted of the crime of: POSSESSION OF A
CONTROLLED SUBSTANCE, A FELONY, in the County of Canyon, State of Idaho, by
virtue of that certain Judgment of Conviction made and entered by the Honorable George
A. Southworth in case number CR2011-030685C.

II
That the said Defendant, GABBRIELLE RAMONA ABERASTURI, on or about
the 1st day of September, 2005 was convicted of the crime of: POSSESSION OF A
CONTROLLED SUBSTANCE, A FELONY, in the County of Gem, State ofldaho, by
virtue of that certain Judgment of Conviction made and entered by the Honorable Juneal C.
Kerrick in case number CR-2005-0001543.

WHEREFORE, the said Defendant, having been convicted previously of two or
more felonies, should be considered a persistent violator of the law and should be sentenced
accordingly pursuant to LC. §19-2514, upon conviction of the charge contained in PART I
of the Information.

DATEDthis Ut:dayof

~

,2016.

Ada County Prosecuting Attorney

INFORMATION, PART II (ABERASTURI), Page 2
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FEB O8 2016
CM.BISTOPHER D. RICH, Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRI(ifiQJHv PATARO
DEPUTY

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,

)
)
)

)
vs.

GABBRIELLE ABERASTURI,
Defendant.

______________

)
)
)
)
)
)

Case No. CRFE15.14541
ORDER RE: PUBLIC DEFENDER

TO: The Office of the Ada County Public Defender:
The above named defendant having filed an oral application,
IT IS HEREBY ORDERED That you are appointed to represent the defendant in all
matters pertaining to this action.
Dated this

_S__ day of February, 2016.

CERTIFICATE OF MAILING

I hereby certify that on this ~ a y of February, 2016, I mailed a true and correct copy
of the within instrument to:
ADA COUNTY PUBLIC DEFENDER
INTERDEPARTMENTAL MAIL

ORDER RE: PUBLIC DEFENDER - Page 1
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~DkCOUNTYPUBLI.EFENDER
• Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

•: \D~-FEs 08 2016

CJ-fAISTOPHER O. RICH, Clerk
ly MAURA Ot.lON
Oll'UTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff

Case No. CR-FE-2015-0014541
REQUEST FOR DISCOVERY

vs.

GABBRIELLE RAMONA ABERASTURI,
Defendant.

TO:

THE STATE OF IDAHO, Plaintiff, and to ADA COUNTY PROSECUTOR:
PLEASE TAKE NOTICE, that the undersigned, pursuant to ICR 16, requests discovery

and photocopies of the following information, evidence, and materials:
1) All unredacted material or information within the prosecutor's possession or
control, or which thereafter comes into his possession or control, which tends to
negate the guilt of the accused or tends to reduce the punishment thereof. ICR
16(a).
2) Any unredacted, relevant written or recorded statements made by the defendant,
or copies thereof, within the possession, custody or control of the state, the
existence of which is known or is available to the prosecuting attorney by the
exercise of due diligence; and also the substance of any relevant, oral statement
made by the defendant whether before or after arrest to a peace officer,
prosecuting attorney or the prosecuting attorney's agent; and the recorded
testimony of the defendant before a grand jury which relates to the offense
charged.
3) Any unredacted, written or recorded statements of a co-defendant; and the
substance of any relevant oral statement made by a co-defendant whether before
or after arrest in response to interrogation by any person known by the codefendant to be a peace office or agent of the prosecuting attorney.
4) Any prior criminal record of the defendant and co-defendant, if any.
5) All unredacted documents and tangible objects as defined by ICR 16(b)(4) in the
possession or control of the prosecutor, which are material to the defense,
intended for use by the prosecutor or obtained from or belonging to the defendant
or co-defendant.

~

~

REQUEST FOR DISCOVERY, Page 1
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6) All reports •
physical or mental examinations
of scientific tests or
experiments within the possession, control, or knowledge of the prosecutor, the
existence of which is known or is available to the prosecutor by the exercise of
due diligence.
7) A written list of the names, addresses, records of prior felony convictions, and
written or recorded statements of all persons having knowledge of facts of the
case known to the prosecutor and his agents or any official involved in the
investigatory process of the case.
8) A written summary or report of any testimony that the state intends to introduce
pursuant to rules 702, 703, or 705 of the Idaho Rules of Evidence at trial or
hearing; including the witness' opinions, the facts and data for those opinions, and
the witness' qualifications.
9) All reports or memoranda made by police officers or investigators in connection
with the investigation or prosecution of the case, including what are commonly
referred to as "ticket notes."
10) Any writing or object that may be used to refresh the memory of all persons who
may be called as witnesses, pursuant to IRE 612.
11) Any and all audio and/or video recordings made by law enforcement officials
during the course of their investigation.
12) Any evidence, documents, or witnesses that the state discovers or could discover
with due diligence after complying with this request.
The undersigned further requests written compliance within 14 days of service of the

within instrument.
DATED, Friday, February 05, 2016.

LANC~SJJA
Attorney for Defendant

CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on Friday, February 05, 2016, I mailed a true and correct

copy of the within instrument to:
ADA COUNTY PROSECUTOR
Counsel for the State of Idaho

by placing said same in the Interdepartmental Mail.

/
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Greenwood Pataro 02.09.16 F Casey

Time
Speaker
03:24:42 PM i
03:24:44 PMt Court

!

1A-CRT503

Note
1CRFE15.14541
State v. Gabbrielle Aberasturi
Calls case deft not present with counsel Lance Fuisting.
j State's atty Kari Higbee.
Statement why deft not present - can provide
idocumentation if needed. Requests one week.

!

l
!

!

t

t

=

f

03:25:01 PM Public Defender

•

:i :i~:E:~~Ii~~==~~-===IE:.:~~~~=~:!:n.~=~~==~~===-~-~=-=~
03:26:27 PM
03:26:27 PM f
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Greenwood Pataro 02.16.fF Casey

1A-CRT503

04:57:49 PM i
j CRFE15.14541
State v. Gabbrielle Aberasturi
··---··--··-····---······-··--1-····---·-··""···················--····-..·········..··········-·····-···--················---....................................................._..........-....................................................................
04:57:51 PM i Court
·
l Calls C8$e deft present on bond with counsel Lance ·

i

!Fuisting. State's atty Brett Judd.
!Statement. Waiver of speedy trial.

··-···········-·-----··-·······-··· r--······---·············..··············-···---·········•·····-······-·"········--·-····-······"·········-·······--·····-·-"""""·······--·--·······"-""'···"···-··-···..·--··-·..·-··-··········-·--·······

04:59: 13 PM i State Attorney
i

Motion to suppress.

!

··-·--········..····..·····--··--..--f···..·-·-··--·-·······-·"···-··--·······················+·····-·····-···············-······-········-········· ......·-············-········-··········--······--·--···· .............................................·-··-··
05:03:08 PM i Court
j Evidentiary - 03.16.16 ast 3:00 pm .
. _............----··--jf·""-···············--····················"""""·-~······-··-...-........._................---·-··-··""""'....-.......-.........................._...........-.........................._...............
05:04:30 PM! Court
IAddresses the parties.
.. ·
__.............._ .......- .............-+...................................................................+...............................................................................................................................___,.__,................................._...............
05:04:39 PM, End.
i
···········-····----····--·-·······~·-·-·-··--···-··········-····················-·······~·····-········-············-··--··························-··..--······················..··············-·-··..··--···-·-···········--······"········-·····-·······--·-·
05:04:39 PM!
i
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7419

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2015-0014541
Plaintiff,
MEMORANDUM IN SUPPORT
MOTION TO SUPPRESS

vs.

OF

GABBRIELLE ABERASTURI,
Defendant.

COMES NOW, the above-named Defendant, GABBRIELLE ABERASTURI, by and

through her Attorney of Record, the Ada County Public Defender's Office, LANCE FUISTING,
handling attorney, and hereby presents the Court with Points and Authorities in support of the
Motion to Suppress, previously by Daniel A. Miller, who has withdrawn as counsel of record.
EXPECTED FACTS

The following statement of facts is based on the Boise City Police reports disclosed by
the State in discovery, as well as audio recordings made by the officers on the scene (the longest
of which, made by Officer Hoffman (Labeled 52380_0003-10-13-15-0300), is attached hereto
and incorporated herein by reference as Exhibit A). It is presented for the sole purpose of
arguing the instant motion, and does not constitute a stipulation to any facts or any element of the
offenses charged.

POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO SUPPRESS, Page 1
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On October 13, 2015 at approximately 02:20, Officers AJ Viens and Corporal Dave
Hofmann of the Boise Police Department observed a Nisan Exterra, Idaho License Plate 00096E
behind the Saver's, Big K, and Idaho Youth Ranch at 10475 W. Fairview Ave.

When the

officers approached the vehicle, a male named Tamille Walker appeared to be seated in the
driver's seat. The Defendant, Ms. Aberasturi, was actually inside the dumpster behind the Youth
Ranch. The officers had Ms. Abersturi exit the dumpster and Mr. Walker exited the vehicle. A
few minutes into the encounter, the officers obtained the identifying information from both
subjects and asked them to "sit tight for a second". At no point do the officers inform the
subjects that they are free to leave.
The officers seem to proceed to engage in a lengthy discussion with Ms. Aberasturi about
the propriety of looking in dumpsters to remove trash. They suggested that she could have been
cited for disorderly conduct, but did not write a citation. One officer asks her about the most
valuable item she has found in a dumpster. About fifteen minutes in to the encounter, the topic
of conversation departs from "dumpster diving" and drifts towards a variety of topics. Ms.
Aberasturi asks if she can get her wallet from the car and she is told "not right now".
Officer Viens wrote in his report, "I went back to my cruiser to run a NCIC and local
warrant/ arrest check on both suspects. While I was inputting their information in my computer,
Officer Plaisted arrived with drug detecting K-9." The reports suggest that Officer Plaisted
arrived four minutes in to the encounter, but his arrival does not seem to be noted on the audio.
"Officer Plaisted spoke with Gabrielle at that time, and I did not audio record Officer
Plaisted's contact, as I was not speaking. I did however hear Gabrielle tell Officer Plaisted that
he had her permission to search the vehicle." It is unclear from Officer Hofmann's audio how
far in to the encounter Officer Plaisted arrives. His name is first mentioned about 30 minutes in

POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO SUPPRESS, Page 2
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•
to the encounter when he is asked to "kill a spotlight". About 33 minutes in to the encounter, it
seems that Mr. Walker is frisked and asked about what he dropped on the ground. The entire
audio track is 34 minutes and 46 seconds and it does not seem to contain anything about the dog
alerting on the vehicle or discussion of what was found during any search.
In a separate audio track from Officer Viens (Labeled 52380_0016_10-13-15_0345 and
attached hereto and incorporated herein by reference as Exhibit B) we hear Ms. Abersturi being
confronted with the alleged contraband found in her vehicle after the dog sniff and subsequently
arrested.

It is presented for the sole purpose of arguing the instant motion, and does not

constitute a stipulation to any facts or any element of the offenses charged.
The dispatch logs show that the initial encounter began at 0220 and that Ms. Aberasturi
was taken in to custody at 0316.
There is no indication that the officers had a warrant to search the vehicle or arrest either
party. Ms. Aberasturi contends that she was detained for a constitutionally impermissible period
of time prior to the arrival of a drug detection dog, that the fruits of the resulting search of her
vehicle should be suppressed because of the unreasonably long detention, and that her statements
made to law enforcement both before and after the search are fruits of unreasonably long
detention and warrantless search and should be suppressed. Moreover, Mr. Aberasturi moves to
exclude the test results of any item found in her automobile because those items were obtained
illegally.

POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO SUPPRESS, Page 3
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ISSUES

1.

Whether the initial detention of Ms. Aberasturi was unsupported by probable cause?

2.

Whether the detention of Ms. Aberasturi was so unreasonable as to ripen into a de facto
arrest unsupported by probable cause?
The defense contends that detention stretched out unreasonably until it became a de facto

arrest unsupported by probable cause. The evidence gathered as the fruit of this illegal detention
should be suppressed.
ARGUMENT
The Police Lacked Reasonable, Articulable Suspicion Sufficient to Warrant Detaining Ms.
Aberasturi.

The Fourth and Fourteenth Amendments to the U.S. Constitution protect citizens from
unreasonable searches and seizures. Article 1, § 17 of the Idaho Constitution provides even
greater protections against unreasonable searches and seizures, such as the unlawful interrogation
and search in this case, and supports suppression of the fruit of this detention, interrogation and
seizure.
Article 1, § 17 provides both greater privacy protection and more remedial protection.
This is shown, in the first place, by Idaho's long-standing jurisprudence. Idaho had the
exclusionary rule long before Mapp v. Ohio, 367 U.S. 643 (1961) (cf. State v. Arregui, 44 Idaho
43 (1927); Idaho courts have long recognized that the admission of illegally seized evidence
would constitute an additional, independent constitutional violation (State v. Rauch, 99 Idaho
586 (1978)); and Idaho courts have long recognized, along with the Framers, that constitutional
violations take a heavier toll on society than the possibility that a guilty party may go free (cf.

Arregui, cited above; State v. Guzman, 122 Idaho 981 (1992); State v. LePage, 102 Idaho 387
(1981); State v. Pruss, 145 Idaho 623 (2008).
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It is shown, in the second place, by the uniqueness of our state, in which citizens more

jealously guard their privacy (cf. State v. Thompson, 114 Idaho 746 (1988); State v. Cada, 129
Idaho 224 (Ct.App.1996); State v. Pruss, cited above). It is shown, in the third place, by the
uniqueness of Idaho's constitution, which, in its plain language, takes a broader view than the
federal constitution of the scope of inalienable rights (cf. Article I, § 1, guaranteeing the right of
citizens not only to enjoy life but also to defend the same; Article I, § 1, elaborating upon the
right to keep and bear arms).
The Idaho Constitution and the Fourth Amendment of the United States Constitution
protects "the right of the people to be secure in their persons, houses, papers, and effects against
unreasonable searches and seizures." (emphasis added). "No right is held more sacred, or is
more carefully guarded, by the common law, than the right of every individual to the possession
and control of his own person, free from all restraint or interference of others, unless by clear and
unquestionable authority of law." Terry v. Ohio, 392 U.S. 1, 9 (1968), citing Union Pac. R. Co.
v. Botsford, 141 U.S. 250, 251 (1891). The Fourth Amendment and the guarantees of the Idaho

Constitution apply not only to arrests but to seizures that do not rise to the level of an arrest.
State v. Aguirre, 141 Idaho 560 (Ct.App.2005), citing United States v. Brignoni-Ponce, 422 U.S.

873, 878 (1975) and Terry v. Ohio, 392 U.S. 1, 16 (1968).
A seizure occurs - and the Fourth Amendment and Article I, § 17 are implicated - when
an officer, by means of physical force or show of authority, has in some way restrained a
citizen's liberty.

State v. Fry, 122 Idaho 100, 102 (Ct.App.1991).

The critical inquiry is

whether, taking into account all of the circumstances surrounding the encounter, "the police
conduct would have communicated to a reasonable person that he was not at liberty to ignore the
police presence and go about his business." Id., citing Florida v. Bostick, 501 U.S. 429 (1991),
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quoting Michigan v. Chesternut, 486 U.S. 567, 569 (1988).

Because drivers of vehicles are

required to carry their licenses at all times, a driver is seized when a police officer takes his
license. State v. Osborne, 121 Idaho 520, 524 (Ct.App.1991).

In order to pass constitutional muster, an investigatory seizure, or "stop," must be
justified by a reasonable, articulable suspicion on the part of the police that the person to be
seized had committed or was about to commit a crime. Florida v. Royer, 460 U.S. 491, 491
(1972). Whether an officer had requisite suspicion to detain a citizen is determined on the basis
of the totality of the circumstances. United States v. Cortez, 449 U.S. 411 (1981). Based upon
the "whole picture," the detaining officer must have a particularized and objective basis for
suspecting the person stopped of criminal activity. Mason v. State Dept. of Law Enforcement,
103 Idaho 748, 750 (Ct.App.1982).

In State v. Haworth, 106 Idaho 405 (1984), the Idaho

Supreme Court held that both the driver of a vehicle and a passenger in a vehicle have standing
to contest the reasonableness of an investigatory stop of a vehicle. State v. Luna, 126 Idaho 235,
237 (Ct.App.1994).
In our case, there are multiple facts to suggest that Ms. Aberasturi was detained. First,
the officers instruct her and Mr. Walker to "just sit tight for a second" during the original
conversation. She is also denied permission to return to her vehicle to obtain her wallet at about
fifteen minutes in to the conversation. These facts support a reasonable inference that she and
Mr. Walker were not at liberty to ignore the police presence and go about their business.
The next level of inquiry becomes whether the seizure was reasonable.

There is no

allegation that a driver violated any traffic laws. The officers' initial observation was a vehicle
parked behind a closed business with one person in the car and another looking through the
dumpster. While there is some suggestion made by the officers about the impropriety of this
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behavior, no citation is ultimately issued.

The officers make no comments on audio or

observations in their reports about seeing or smelling any alleged contraband. The officers
received information from Ms. Aberasturi that she collects junk items and resells them. Based
upon the totality of the circumstances, there were insufficient facts to justify a reasonable,
articulable suspicion that a crime had been committed or was about to be committed.
The officers violated the Fourth Amendment by seizing Ms. Aberasturi with no
reasonable, articulable suspicion of crime. They then exploited this illegal seizure in order to
search for evidence leading to the present charges. Any evidence produced as a result of this
illegal seizure was unlawfully obtained and should be suppressed.
The Detention Of Ms. Aberasturi Was So Unreasonable as to Ripen into a De Facto Arrest
Unsupported by Probable Cause.

The scope of a detention must be reasonably tailored to its underlying justification.
Because addressing the [reason for the detention] is the purpose of the [detention] it may "last no
longer than to effectuate that purpose". Rodriguez v. United States, 575 U.S. _ _ ; 135 S.Ct.
1609, 1614 (2015) (See also, State v. Linze, Docket No 43421, 2016 Opinion No. 3, (Idaho App.
Jan. 8, 2016) and . "The question whether an investigative detention is reasonable requires a
dual inquiry into ( 1) whether the officer's action was justified at its inception, and (2) whether it
was reasonably related in scope to the circumstances which justified the interference in the first
place." Aguirre, 141 Idaho at 562, citing Terry, 392 U.S. at 20-21, and State v. Parkinson, 135
Idaho 357, 361 (Ct.App.2000).

The scope of a detention must be carefully tailored to its

underlying justification, and must last no longer than necessary to effectuate the purpose of the
stop. Aguirre, 141 Idaho 560 (Ct.App.2005), citing Florida v. Royer, 460 U.S. 491, 500, 103
S.Ct. 1319, 1325-26, 75 L.Ed.2d 229 (1983); State v. Godwin, 121 Idaho 491, 501 (1992); State
v. Martinez, 136 Idaho 436, 440-41 (Ct.App.2001). Suspicious circumstances may arise during a
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traffic stop that justify further investigation beyond the original purpose of the stop. Aguirre at
562, citing Parkinson, 135 Idaho at 362.
A person need not be under arrest in order to be in custody for Miranda purposes. State
v. Frank, 133 Idaho 364, 369 (Ct.App.1999).

"Short of an actual arrest, 'the safeguards

prescribed by Miranda become applicable as soon as a suspect's freedom of action is curtained
to a 'degree associated with formal arrest."" Id., citing Berkemer v. McCarty, 468 U.S. 420,440
(1984). Based on the following factors, a reasonable person in the Ms. Aberasturi's position
would not have considered herself free to leave or ignore the police presence:
a.) She was being questioned by the police.
b.) She was told to "sit tight for a second".
c.) She was denied access to her vehicle to retrieve her wallet.
Probable cause to arrest did not exist did not exist in this case. The police restrained Ms.
Aberasturi of her liberty for a lengthy period, solely on the basis that she had been looking in a
dumpster. They also questioned her without reading her rights. A routine traffic stop does not
trigger Miranda. Berkemer, 468 U.S. at 439-440. However, this case does not present a mere
routine traffic stop, but a detention that ripened into a de facto arrest that triggered Miranda. Ms.
Abersturi should have been, but was not, read her rights until after she had been extensively
questioned. The fruits of this illegal police conduct should be suppressed.
CONCLUSION

When the Fourth Amendment is violated, all fruits derived from the poisonous tree of
that violation must be suppressed. Wong Sun v. United States, 371 U.S. 471 (1963). The Fourth
Amendment and Article I, § 17 rights of Ms. Aberasturi were violated when the police detained
her without reasonable, articulable suspicion, which detention ripened into a de facto arrest,
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exploited for purposes of gaining evidence against them to support the present charges. The
evidence gathered as a result of these constitutional violations must be suppressed.
DATED, this

-tl- day of March, 2016.
Attorney for Defendant
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I HEREBY CERTIFY, that on this

-li-- day of March, 2016, I mailed a true and

correct copy of the foregoing to the:
Kari Higbee
Deputy Ada County Prosecuting Attorney

by depositing the same in the Interdepartmental Mail.
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Greenwood Pataro 03.16., F Casey
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II!!l§'.
02:51.37 PMi
03:06:19 PMI Court

1A-CRT503

Not(
1CRFE15.14541

Statev. GabmelleAberastun
ICalls case deft present on bond with counsel Lance
I
!Fuisting. State's atty Kari Higbee. ,
fReviews the file .
03:06:43 PM! Court
...............................................................................................................................................................................................................................................................................................................................
03:07:34 PM i Public Defender
i Calls deft.
···-·····················-··-·-········-·t····-····-··-········-······································-+············-·..·······-······················.....................................................................................................................................................
03:07:59 PM l Court
i Deft sworn and testifies.
·-··-·········--··--·..................i.......- ..........................................................i.......................................................................................................................................................- ...........................................
03:08:12 PM! Public Defender
!Direct examination .
.................................................. ..................................................................f ........................................................................................................................................................................................................
03:10:21 PM! Public Defender
! Deft's Exhibit 1 marked, handed to counsel and provided to
!
!counsel.
Public Defender
Moves to admit and publish .
. 03:
. . . . . . 11
. .-..:48
. . . . . . .PM
. . . . -r'--······-·····-····-····----.
.-..-.. . . . . . . . . .i.....................................................................................................................................................................................................
.
03: 11 :58 PM, State Attorney
INo objection.
····-···---··-·-····-··-··-······-··t···-············--·····-··-·..······-············-·········~·························..················-······-····-··-··-··········--·············-·········-··················-····-····················-····-··-················--········03: 11 :59 PM I Court
!Without objection Exhibit 1 is admitted.
03: 12:33 PM! Court
ICourt reporter is excused from transcribing.
.... ..............-......_...............t .........................................................., ......
03:21 :42 PM i Court
i:
·
.......................- ...............""...'T: .................................................................... 'T"''"""""'""
.........................................................................................................................................................................................
03:23: 13 PM i Court
!
................-.............................! .......................
~
03:26:49 PM .;.I......Court
................................................
.............................................................,I.....................................................................................................................................................................................................
03:28:54 PM l Public Defender
i Statement.
..............................................:4.............................-......................................;...........................................................................-..................................-..............................................................................-.......
03:29: 1O PM! Court
INeeds to play the audio in it's entirety.
...............................-....-..........;.......................................................................;.................................................................................................................................... .................................................................
03:29:30 PM! Public Defender
!Continues to publish the audio.
03:43: 16 PM l Court
!
.....- ..............·-·····----····-+-·····-···············-············-········-··············-·t·····················-··-············..····-··········-·················..·--······················-········-··-··-··-..············-··········-··········-..··················-····-·
03:47:36 PM i Court
! End of recording.
-03:47:55 PM fPublic Defender
fDirect examination continued.
03:50:57
PM!
State Attorney
fCross examination
.
......
_............-.................
,.,-..;...._.................. .............................................;,............................_
....................................................................................................................................................
-.................
03:52:
15
PM!
Public
Defender
I
Objection
.
.......................................................................................-.............................................................................................................................................................................................-.................................
03:52:17 PM!Court
!Overruled.
..................................................
+' ...................................................................;..................................................................................................................................................
'...................................................
03:52:36 PM i State Attorney
I
Cross examination continued.
t-•••••••-••••••••••••-••..
03:57:55 PM; Public Defender
l Re-direct examination.
·-········-······--·········-···-..··-t····-··- .................................................................................-..........................................................................................................................................................................
03:58:45 PM j State Attorney
INothing further.
.............................................,....r ...--............................................................+.......................................................................................................................................................................................................
03:58:51
PM4i ........................
Public Defender
Statement - has now shifted the burden
.
..................
-...........................
- ....,............... '.................J..,i ................................................................................................................
- ....................................................................................
03:58:54
PM! State
Attorney
ICalls Officer Viens . ................................................................................................- ..............................
......
-....-...........................................
-............................................................................................................
03:59:10 PM!Court
!Witness sworn and·testifies.
............................... ..............r·········-··-·····-···················--······-··········-··+-..······························-······-········-..····-·············-···-··················---··········-·······················-···-············-······--········--··--·····
03:59:39 PM, State Attorney
i Direct examination.
04:04:38 PMI State Attorney
1State's Exhbiit 10 marked handed to counsel and provided
.
I
!to the witness.
04:05:00 PM°t State Attorney
Direct examination continued.
·
··04 :05:23.. PM1° State Attorney................... !·Moves· to..admit. .......................................................................................................................................·-··-·
~
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.04:05:28 PM ~Public Defender
rNo objection.
.
.
.04:05: 33.. PM Court ............................................... ·without. objection.Exhibit· 10 is· admitted ..........................................T . . . . . . . .

............................................... ..........-..................._.................................f........................................................................................-..............-..............................................................~.....-..............
04:05:40 PM State Attorney
04:06:21 PM State Attorney

I Continued

direct examination.
·
.
I Witness identifies the deft. Continues direct examination.
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04: 12:47 PM i State Attorney
IResponse.
04:12:50
Court
! Overruled .
................
-.......... ......PM!
·-·+···--........................................................................................................................................................................
_.......................................................................................
04:
12:56
PM!
State
Attorney
I
Direct
examination
continued.
............................... .._....................... .........................................................................................................................................................................................................................................................
04:18:37 PM!.,,.............................................................................................................................................................................................................................................
Public Defender
ICross examination .
..........................................
.............._...........
04:23: 12 PM! State Attorney
! Objection - speculation .
+. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
04:23:
17
PM;
Court
Overruled .
................................. ...........-.;...... ..............-,..--........................................;..i ..................................................................
,_.....................................................................................................................................
04:23:24 PM IPublic Defender
j
Cross examination continued .
........................................................................................................................-....................................................................................................................................................................................................
04:24:27 PM IState Attorney
IRe-direct examination.
Public Defender
Re-.cross examination .
...04:27:26
_,,..............................PM
_........+....................................................................
.;......................................................
_.................................................................................................................................................
04:28:
11
PM
i
Court
!
Examines
the
officer.
........................................ ..........-...............................-................................_.......................-.............................................-.........................................................................................................
04:32:26 PM I State Attorney
!' Re-redirect examination.
·
IRe-recross examination .
04:34: 19 PM IPublic Defender
................................................................. .....................................................;........................................................................................................................................................................................................
04:35:26 PM' State Attorney
!Nothing further.
..........................................
.J --·-·····--·-·............................................................................................................................................................................................................................................
04: 35: 39 PMjCourt
jWitness steps down and is excused .
...................- .......................-..,..... .......... ................................................,..-.............................................................................................-...................................................................................................
04:35:52 PM l State Attorney
!Calls Officer Plaisted.
JCourt
fWitness sworn and testifies
.
04:36:02 PM.......................................................................................................................................................
...........................................
......................................................................................................
...........
04:36:45 PMI State Attorney
!: Directexamation.
04:41 :41 PM State Attorney
JIdentifies the deft. Direct examination continued.
·-..........._ .......- ..........- ...,..........................__,,...................................T' ......................................................................- ............................................................_ ............................................................
04:52:07 PM! Public Defender
!Cross examination .
..................................... ....... .................-............ _............................................................................................_....................................................................................................................... ...........
04:54:44 PM i State Attorney
!Re-direct examination .
.........................................................................................................................;.......................................................................................................................................................................................................
04:55: 13 PM! Court
·
Witness steps down and is excused .

- .............._...............- ....-~.....................................................................,r.......................................................................................................................................................................................................
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i
.04:55:24 PM IState.Attorney ..................1 Nothing. further ................................................-...............................................................................................

04:55:27 PMi Public Defender
! Nothing further.
"""""'"*'"'"""'"""""..""'""'"""""'"'"'"""'
04:55:29 PM ICourt
!Written closings .
.........................................................................................................................................................................................._................ ...............................................................................................................
04:55:36 PMi PubNc Defender
IRequests 10 days.
............................._ ..............t,............................................................................................................................................................................._ .................- ............ - .....................................................
04:55:43 PMl Court
Defense is due on 03.30.16. State's response is due on
! ·
!04.08.16. Reply brief due on 04.15.16 - upon receiving final
I
I brief - will consider that this be under advisements.
"'""'"""""'"'H"'"""".., ..... ,
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..........................................._..t..................._................................................_..................................................................-................................................_....,,...................................................................
04:57:27 PM! Court
IAddresses the parties - currently scheduled trial will be
I
!vacated
.
..................................._........+-··"·-......................................................,f............................................................................................................................................................................................
_ .......
04:57:42 PM i Court
i Trial will be scheduled pending the outcome of the discision.

.:::~;-~~t~~-----t
I
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i

Status_-_04.26.16_at 2:00pm.__________ _
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MAR 28 2016
CHRJSTWHER D. RICH, Cten<
By IAPIA WRIGHT
OEl"UTY

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kari L. Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 366
Boise, Id. 83 702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
GABBRIELLE RAMONA ABERASTURI,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0014541
REQUEST FOR DISCOVERY

TO THE ABOVE NAMED DEFENDANT:
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho Criminal

Rules, requests Discovery and inspection of the following:
(1) Documents and Tangible Objects:
Request is hereby made by the prosecution to inspect and copy or photograph books, papers,
documents, photographs, tangible objects or copies or portions thereof, which are within the
possession, custody or control of the defendant, and which the defendant intends to introduce in
evidence at trial.
(2) Reports of Examinations and Tests:
The prosecution hereby requests the defendant to permit the State to inspect and copy or
photograph any results or reports of physical or mental examinations and of scientific tests or
REQUEST FOR DISCOVERY (ABERASTURI), Page 1
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experiments made in connection with this case, or copies thereof, within the possession or control
of the defendant, which the defendant intends to introduce in evidence at the trial, or which were
prepared by a witness whom the defendant intends to call at the trial when the results or reports
relate to testimony of the witness.
(3) Defense Witnesses:
The prosecution requests the defendant to furnish the State with a list of names and
addresses of witnesses the defendant intends to call at trial.
(4) Expert Witnesses:
The prosecution requests the defendant to provide a written summary or report of any
testimony that the defense intends to introduce pursuant to Idaho Criminal Rule 16(c)(4), including
the facts and data supporting the opinion and the witness's qualifications.
(5) Pursuant to Idaho Code Section 19-519, the State hereby requests that the defendant
state in writing within ten (10) days any specific place or places at which the defendant claims to
have been at the time of the alleged offense and the names and addresses of the witnesses upon
whom he intends to rely to establish such alibi.
DATED thisi-s~ch 2016.
JAN M. BENNETTS
Ada County Prosecuting Attorney
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

Jf ,t-v, day of March 2016, I caused to be served, a

true and correct copy of the foregoing Request for Discovery upon the individual(s) named below in
the manner noted:
Lance Fuisting, Public Defender's Office, 200 W. Front Street, Room 1107, Boise, Idaho 83702

o

By depositing copies of the same in the United States mail, postage prepaid, first class.

,(_ By depositing copies of the same in the Interdepartmental Mail.
o

By hand delivering copies of the same to defense counsel.

o

By informing the office of said individual(s) that said copies were available for pickup at
the Office of the Ada County Prosecutor.

o

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

Legal Assistant
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Cf-HSTWHER 0. RICH, Clerk
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DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kari L. Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83 702
Telephone: (208) 287-7700
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)
)
Plaintiff,
)
vs.
)
)
GABBRIELLE RAMONA ABERASTURI,
)
)
Defendant.
)
)
_______________ )

Case No. CR-FE-2015-0014541
DISCOVERY
RESPONSE TO COURT

COMES NOW, Kari L. Higbee, Deputy Prosecuting Attorney, in and for the County of

Ada, State of Idaho, and informs the Court that the State has complied with the Defendant's
Request for Discovery.

RESPECTFULLY SUBMITTED this

~ of March 2015.
JAN M. BENNETTS
Ada County Prosecuting Attorney

f-
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

Jt-f""l

day of March 2016, I caused to be served, a

true and correct copy of the foregoing Discovery Response to Court upon the individual(s) named
below in the manner noted:
Lance Fuisting, Public Defender's Office, 200 W. Front Street, Room 1107, Boise, Idaho 83702

o

By depositing copies of the same in the United States mail, postage prepaid, first class.

'fl.

By depositing copies of the same in the Interdepartmental Mail.

o

By hand delivering copies of the same to defense counsel.

o

By informing the office of said individual(s) that said copies were available for pickup at
the Office of the Ada County Prosecutor.

o

By faxing copies of the same to said attorney( s) at the facsimile number: _ _ __

Legal Assistant
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MAR 30 2016
ADA COUNTY PUBLIC DEFENDER
LANCE L. FUISTING, ISB #7791
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7419

CHRISTOPHER D. RICH, Clerk
By MAURA OLSON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ST ATE OF IDAHO,
Case No. CR-FE-2015-0014541
Plaintiff,
vs.

POINTS AND AUTHOIRITIES IN
SUPPORT OF MOTION TO SUPPRESS

GABBRIELLE ABERASTURI,
Defendant.

COMES NOW, the above-named Defendant, GABBRIELLE ABERASTURI, by and

through her Attorney of Record, the Ada County Public Defender's Office, LANCE FUISTING,
handling attorney, and hereby presents the Court with Points and Authorities in support of the
Motion to Suppress, after hearing on March 16, 2016.
RELEVANT FACTS

On October 13, 2015 at approximately 02:20, Officers AJ Viens of the Boise Police
Department observed a Nisan Exterra, Idaho License Plate 00096E behind the Saver's, Big K,
and Idaho Youth Ranch at 10475 W. Fairview Ave. When the officer approached the vehicle, a
male named Tamille Walker appeared to be seated in the driver's seat. The Defendant, Ms.
Aberasturi, was actually inside the dumpster behind the Youth Ranch. Officer Viens testified
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that he spoke to both suspects for a few minutes before being joined by Corporal Dave Hofman.
The officers had Ms. Abersturi exit the dumpster and Mr. Walker exited the vehicle.

The

dumpster seems to have been located in an alley open to the public, near the donation bin for the
Idaho Youth Ranch. A few minutes into the encounter, the officers obtained the identifying
information from both subjects and asked them to "sit tight for a second". At no point do the
officers inform the subjects that they are free to leave.

Officer Viens indicated that Ms.

Aberasturi was not free to leave at any point during the encounter.
Ms. Aberasturi laid the foundation for the admission of audio, recorded by Corporal
Hofman, which contained a lengthy discussion with Ms. Aberasturi about the propriety of
looking in dumpsters to remove trash. The officers suggested that she could have been cited for
disorderly conduct, but did not write a citation. Officer Viens indicated in his testimony that it is
not his usual practice to either cite or arrest someone for looking in trash.
Officer Viens testified that he went back to his cruiser to run a NCIC and local warrant/
arrest check on both suspects. While he was inputting their information in my computer, he
testified that Officer Plaisted arrived with drug detecting K-9. Ms. Aberasturri testified that she
believed it was close to 20 minutes before the K-9 officer arrived.
Officer Plaisted testified that he spoke with Gabrielle at that time, but did not record
audio of that conversation. Officer Viens indicated that he could hear the conversation, but also
did not record it. Both testified that Ms. Aberasturri gave consent to search her vehicle. Ms.
Aberasturi testified that she only consented to a search of her person. Officer Plaisted's name is
first heard about 30 minutes in to Corporal Hoffman's audio when he is asked to "kill a
spotlight". About 33 minutes in to the encounter, it seems that Mr. Walker is frisked and asked
about what he dropped on the ground. The entire audio track is 34 minutes and 46 seconds and it
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does not seem to contain anything about the dog alerting on the vehicle or discussion of what
I

was found during any search. The dispatch logs show that the initial encounter began at 0220
and that Ms. Aberasturi was taken in to custody at 0316. No one indicated that Ms. Aberasturi
was informed of her Miranda rights during the encounter.
There is no indication that the officers had a warrant to search for the vehicle or arrest
warrant for either party. Ms. Aberasturi contends that she was detained without a justifiable
reason for a constitutionally impermissible period of time prior to the arrival of a drug detection
dog, that the fruits of the resulting search of her vehicle should be suppressed because of the
illegal and unreasonably long detention, and that her statements made to law enforcement both
before and after the search are fruits of unreasonably long detention and warrantless search and
should be suppressed. Moreover, Mr. Aberasturi moves to exclude the test results of any item
found in her automobile because those items were obtained illegally.

ISSUES
1.

Whether the initial detention of Ms. Aberasturi was unsupported by probable cause?

2.

Whether the detention of Ms. Aberasturi was so unreasonable as to ripen into a de facto
arrest unsupported by probable cause?
The defense contends that detention was unreasonable from the inception and stretched

out until it became a de facto arrest unsupported by probable cause. The evidence gathered as
the fruit of this illegal detention should be suppressed.

ARGUMENT
The Police Lacked Reasonable, Articulable Suspicion Sufficient to Warrant Detaining Ms.
Aberasturi.
The Fourth and Fourteenth Amendments to the U.S. Constitution protect citizens from
unreasonable searches and seizures. Article 1, § 17 of the Idaho Constitution provides even
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greater protections against unreasonable searches and seizures, such as the unlawful interrogation
and search in this case, and supports suppression of the fruit of this detention, interrogation and
seizure.
Article 1, § 17 provides both greater privacy protection and more remedial protection.
This is shown, in the first place, by Idaho's long-standing jurisprudence. Idaho had the
exclusionary rule long before Mapp v. Ohio, 367 U.S. 643 (1961) (cf. State v. Arregui, 44 Idaho
43 (1927); Idaho courts have long recognized that the admission of illegally seized evidence
would constitute an additional, independent constitutional violation (State v. Rauch, 99 Idaho
586 (1978)); and Idaho courts have long recognized, along with the Framers, that constitutional
violations take a heavier toll on society than the possibility that a guilty party may go free (cf.

Arregui, cited above; State v. Guzman, 122 Idaho 981 (1992); State v. LePage, 102 Idaho 387
(1981); State v. Pruss, 145 Idaho 623 (2008).

It is shown, in the second place, by the uniqueness of our state, in which citizens more
jealously guard their privacy (cf. State v. Thompson, 114 Idaho 746 (1988); State v. Cada, 129
Idaho 224 (Ct.App.1996); State v. Pruss, cited above). It is shown, in the third place, by the
uniqueness of Idaho's constitution, which, in its plain language, takes a broader view than the
federal constitution of the scope of inalienable rights (cf. Article I, § 1, guaranteeing the right of
citizens not only to enjoy life but also to defend the same; Article I, § 1, elaborating upon the
right to keep and bear arms).
The Idaho Constitution and the Fourth Amendment of the United States Constitution
protects "the right of the people to be secure in their persons, houses, papers, and effects against
unreasonable searches and seizures." (emphasis added). "No right is held more sacred, or is
more carefully guarded, by the common law, than the right of every individual to the possession
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and control of his own person, free from all restraint or interference of others, unless by clear and
unquestionable authority of law." Terry v. Ohio, 392 U.S. 1, 9 (1968), citing Union Pac. R. Co.

v. Botsford, 141 U.S. 250,251 (1891). The Fourth Amendment and the guarantees of the Idaho
Constitution apply not only to arrests but to seizures that do not rise to the level of an arrest.

State v. Aguirre, 141 Idaho 560 (Ct.App.2005), citing United States v. Brignoni-Ponce, 422 U.S.
873,878 (1975) and Terry v. Ohio, 392 U.S. 1, 16 (1968).
A seizure occurs - and the Fourth Amendment and Article I, § 17 are implicated - when
an officer, by means of physical force or show of authority, has in some way restrained a
citizen's liberty.

State v. Fry, 122 Idaho 100, 102 (Ct.App.1991).

The critical inquiry is

whether, taking into account all of the circumstances surrounding the encounter, "the police
conduct would have communicated to a reasonable person that he was not at liberty to ignore the
police presence and go about his business." Id., citing Florida v. Bostick, 501 U.S. 429 (1991),

quoting Michigan v. Chesternut, 486 U.S. 567, 569 (1988).

Because drivers of vehicles are

required to carry their licenses at all times, a driver is seized when a police officer takes his
license. State v. Osborne, 121 Idaho 520, 524 (Ct.App.1991).
In order to pass constitutional muster, an investigatory seizure, or "stop," must be
justified by a reasonable, articulable suspicion on the part of the police that the person to be
seized had committed or was about to commit a crime. Florida v. Royer, 460 U.S. 491, 491
(1972). Whether an officer had requisite suspicion to detain a citizen is determined on the basis
of the totality of the circumstances. United States v. Cortez, 449 U.S. 411 (1981). Based upon
the "whole picture," the detaining officer must have a particularized and objective basis for
suspecting the person stopped of criminal activity. Mason v. State Dept. of Law Enforcement,
103 Idaho 748, 750 (Ct.App.1982).

In State v. Haworth, 106 Idaho 405 (1984), the Idaho
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Supreme Court held that both the driver of a vehicle and a passenger in a vehicle have standing
to contest the reasonableness of an investigatory stop of a vehicle. State v. Luna, 126 Idaho 235,
237 (Ct.App.1994).
In our case, there are multiple facts to suggest that Ms. Aberasturi was detained. First,
the officers instruct her and Mr. Walker to "just sit tight for a second" during the original
conversation. She is also denied permission to return to her vehicle to obtain her wallet at about
fifteen minutes in to the conversation. Moreover, Officer Viens testified that at no point during
the encounter was Ms. Aberasturi free to leave. These facts support a reasonable inference that
she and Mr. Walker were not at liberty to ignore the police presence and go about their business.
The next level of inquiry becomes whether the seizure was reasonable. There is no
allegation that a driver violated any traffic laws. The officers' initial observation was a vehicle
parked behind a closed business with one person in the car and another looking through the
dumpster. The dumpster was located in an alley that seems to have been open to the public. It
was a garbage dumpster and not the donation bin. While there is some suggestion made by the
officers about the impropriety of this behavior, no citation is ultimately issued. Officer Viens
testified that it is not his normal practice to cite or arrest people for this practice. Perhaps Officer
Viens does not actually charge whatever offense that could be associated with this type of
conduct because it is not, in fact, a crime.

The officers make no comments on audio or

observations about seeing or smelling any alleged contraband. The officers received information
from Ms. Aberasturi that she collects junk items and resells them. Based upon the totality of the
circumstances, there were insufficient facts to justify a reasonable, articulable suspicion that a
crime had been committed or was about to be committed.
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The officers violated the Fourth Amendment by se1zmg Ms. Aberasturi with no
reasonable, articulable suspicion of crime. They then exploited this illegal seizure in order to
search for evidence leading to the present charges. Any evidence produced as a result of this
illegal seizure was unlawfully obtained and should be suppressed.

The Detention Of Ms. Aberasturi Was So Unreasonable as to Ripen into a De Facto Arrest
Unsupported by Probable Cause.
The scope of a detention must be reasonably tailored to its underlying justification.
Because addressing the [reason for the detention] is the purpose of the [detention] it may "last no
longer than to effectuate that purpose". Rodriguez v. United States, 575 U.S. _ _; 135 S.Ct.
1609, 1614 (2015) (See also, State v. Linze, Docket No 43421, 2016 Opinion No. 3, (Idaho App.
Jan. 8, 2016) and . "The question whether an investigative detention is reasonable requires a
dual inquiry into (1) whether the officer's action was justified at its inception, and (2) whether it
was reasonably related in scope to the circumstances which justified the interference in the first
place." St. v. Aguirre, 141 Idaho at 562, citing Terry, 392 U.S. at 20-21, and State v. Parkinson,
135 Idaho 357, 361 (Ct.App.2000). The scope of a detention must be carefully tailored to its
underlying justification, and must last no longer than necessary to effectuate the purpose of the
stop. Aguirre, 141 Idaho 560 (Ct.App.2005), citing Florida v. Royer, 460 U.S. 491, 500, 103
S.Ct. 1319, 1325-26, 75 L.Ed.2d 229 (1983); State v. Godwin, 121 Idaho 491,501 (1992); State

v. Martinez, 136 Idaho 436, 440-41 (Ct.App.2001). Suspicious circumstances may arise during a
traffic stop that justify further investigation beyond the original purpose of the stop. Aguirre at
562, citing Parkinson, 135 Idaho at 362.
A person need not be under arrest in order to be in custody for Miranda purposes. State

v. Frank, 133 Idaho 364, 369 (Ct.App.1999).

"Short of an actual arrest, 'the safeguards

prescribed by Miranda become applicable as soon as a suspect's freedom of action is curtained
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to a 'degree associated with formal arrest."" Id., citing Berkemer v. McCarty, 468 U.S. 420,440
(1984). Based on the following factors, a reasonable person in the Ms. Aberasturi's position
would not have considered herself free to leave or ignore the police presence:
a.) She was being questioned by the police.
b.) She was told to "sit tight for a second".
c.) She was denied access to her vehicle to retrieve her wallet.
d.) Officer Viens testified that she was never free to leave.
Probable cause to arrest did not exist in this case. The police restrained Ms. Aberasturi of
her liberty for a lengthy period, solely on the basis that she had been looking in a dumpster.
While there are discrepancies between Ms. Aberasturi's and the officers' recollection of the time
in which the drug dog arrived, the detention itself was unreasonable.
questioned her without reading her rights.

The officers also

A routine traffic stop does not trigger Miranda.

Berkemer, 468 U.S. at 439-440. However, this case does not present a mere routine traffic stop,
but a detention that ripened into a de facto arrest that triggered Miranda. Ms. Abersturi should
have been, but was not, read her rights until after she had been extensively questioned. The
fruits of this illegal police conduct should be suppressed.
CONCLUSION

When the Fourth Amendment is violated, all fruits derived from the poisonous tree of
that violation must be suppressed. Wong Sun v. United States, 371 U.S. 471 (1963). The Fourth
Amendment and Article I, § 17 rights of Ms. Aberasturi were violated when the police detained
her without reasonable, articulable suspicion, which detention ripened into a de facto arrest,
exploited for purposes of gaining evidence against her to support the present charges.

The

evidence gathered as a result of these constitutional violations must be suppressed.
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DATED, this 30th day of March, 2016.

LANCE Fl.HSING
Attorney for Defendant

CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on Wednesday, March 30, 2016, I mailed (served) at

/.

and

correct copy of the within instrument fo:
Kari Higbee
Ada County Prosecutor's Office
Interdepartmental Mail
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JAN M. BENNETTS
Ada County Prosecuting Attorney
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Kari L. Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
GABBRIELLE ABERASTURI,
Defendant.

__________

)
)
)
)
)
)
)
)
)
)

Case No. CR-FE-2015-0014541
STATE'S CLOSING
ARGUMENT IN RESPONSE
TO DEFENDANT'S MOTION
TO SUPPRESS

Kari L. Higbee, Deputy Prosecuting Attorney for the County of Ada, State of Idaho,
provides Court and Counsel with the State's Closing Argument in Response to Defendant's
Motion to Suppress. On February 2, 2016, Counsel for the Defendant at the time, Daniel A.
Miller, filed a Motion to Suppress asking this Court to suppress evidence for two reasons:
(1) the unreasonable detention because it was longer than necessary to effectuate the

purpose of the detention and (2) the warrantless search of the vehicle. 1 The State believes
that the Defendant's claims are incorrect and the Motion to Suppress should be denied.

+

1
Two days before the scheduled hearing on the Motion to Suppress, the
Defendant's current counsel, Lance Fuisting, filed a Memorandum in Support of
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I. Factual Background
On October 13, 2015, at 2:20 am, Boise Police Officer Viens was on routine patrol
in the area of the Savers/Idaho Youth Ranch Thrift Store at 10475 W. Fairview Ave., in
Boise, Ada County, Idaho.2 At that time, 2:20 am, Officer Viens observed a vehicle parked
behind the building next to the Idaho Youth Ranch dumpster. There was a male subject,
later identified as Tamille Walker, inside the vehicle and a female subject, later identified as
the Defendant Gabbrielle Aberasturi, inside the Idaho Youth Ranch dumpster. Officer
Viens contacted both occupants, asking the Defendant to get out of the dumpster to speak
with him.

During this time, Officer Viens explained that he was detaining them for

Disorderly Conduct and asked for their identifying information including their names and
dates of birth.

Officer Viens testified at the hearing that his initial contact with the

Defendant and her passenger was less than four minutes in length.
At 2:21 am Boise Police Officer Hofmann arrived to assist Officer Viens. 3 For the
first two minutes of Officer Hofmann's audio which was admitted at the hearing, Officer
Viens can be heard asking for the Defendant's and the passenger's names and dates of
birth. 4 After Officer Viens obtained the identifying information, he returned to his patrol
car to run the identifying information.
At 2:24 am, Boise Police Officer Plaisted arrived on scene. 5 Officer Viens testified
that when he was in his patrol car confirming the identifying information, Officer Plaisted
the Motion to Suppress, characterizing the issues slightly differently.
Instead the Defendant characterizes the issues as (1) whether there was
probable cause to detain the Defendant and (2) whether the detention was
unreasonable as to ripen into a de facto arrest without probable cause.
In
the Memorandum, counsel alludes to a Miranda violation, however, these issues
were not preserved by the initial Motion filed by Mr. Miller and should not be
considered by this Court.
2 See State's Exhibit #10 Incident History listing the date, time and location
of the incident as 10/13/15 at 2:20:46 am.

3 See State's Exhibit #10 Incident History, at 022157 showing Officer Hofmann
on scene at 2:21:57 am.
4

See Defense's Exhibit #1 Hofmann's Audio.

5

See State's Exhibit #10 Incident History at 022444 showing Officer Plaisted
on scene at 2:24:44 am.
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arrived. 6 Officer Plaisted testified that he had his certified narcotics detecting K-9 "Geno"
with him that night.

Shortly after arriving on scene, Officer Plaisted contacted the

Defendant and asked her about her vehicle. He testified that she was cooperative with him
and that she gave him consent to search her vehicle. Officer Viens was in his patrol vehicle
and within earshot of this conversation and testified that he heard the Defendant give
consent to search her vehicle. Officer Plaisted testified that he had reviewed a portion of
Officer Hofmann's audio and could hear his voice on the audio approximately 6 minutes
into the audio. 7
According to Hofmann's audio, he had an initial discussion with the Defendant for
approximately six minutes. Although it is very faint on the audio, at approximately six
minutes and thirty seconds into the audio, Officer Plaisted asked to speak with the
Defendant. While Officer Plaisted spoke with the Defendant, Officer Hofmann began a
conversation with the male passenger for approximately two minutes. At approximately
eight minutes and thirty seconds into the audio, the Defendant's voice can be heard again on
the recording.
Officer Plaisted testified that although he had received consent from the Defendant
to search her vehicle, he took the opportunity to use his certified narcotics K-9 "Geno" to
conduct a free air sniff of the Defendant's vehicle. He testified that Geno showed interest
in the vehicle and alerted to the odor of narcotics coming from inside the vehicle. Based on
Geno's final alert position, he had probable cause to enter the Defendant's vehicle and
search for illegal narcotics. Officer Plaisted allowed Geno to enter the vehicle, which he
described as cluttered with personal items. He noticed that Geno showed particular interest
in the center console area of the vehicle in which he found a substance later identified as
Methamphetamine. Officer Plaisted did not continue to search the entirety of the vehicle at

6 See State's Exhibit #10 Incident History at 022522 - 022756 showing Officer
Viens running the Defendant's name, the license plate number of the vehicle,
and the passenger's name.
7

See Defendant's Exhibit #1 Hofmann's Audio at approximately 6:32.
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this time. Instead, he informed Officer Viens of the possible Methamphetamine found
within the Defendant's vehicle.
While Officer Plaisted was conducting the initial search of the vehicle, Officer Viens
returned to speak with the Defendant and the passenger about the Boise City Code
Violation for Disorderly Conduct. 8 Officer Viens also testified that while he was having his
discussion with the Defendant, he was informed by Officer Plaisted that his K-9 had alerted
to the Defendant's car and the contraband that was discovered inside the vehicle. Officer
Viens testified that based on that information, he now had probable cause to conduct a
narcotics investigation and further detained the Defendant for this reason.
Officer Viens then assisted Officer Plaisted with conducting a search of the
Defendant's vehicle where he discovered additional items of drug evidence. Ultimately the
Defendant was arrested and charged with Possession of the Methamphetamine.
II. Legal Standard

The Fourth Amendment to the United States Constitution prohibits unreasonable
searches and seizures. A warrantless search or seizure is presumptively unreasonable
unless it falls within certain exceptions to the warrant requirement. State v. Ferreira, 133
Idaho 474, 479, 988 P.2d 700, 705 (Ct. App. 1999) (citing Coolidge v. New Hampshire,
403 U.S. 443 (1971); Katz v. United States, 389 U.S. 347 (1967); State v. Simmons, 120
Idaho 672,676, 818 P.2d 787, 791 (Ct. App. 1991)). One of the exceptions to the warrant
requirement is when the police officer validly stops a person to investigate possible
criminal behavior, even though there is no probable cause to make an arrest. Ferreira,
133 Idaho at 479, 988 P.2d at 705 (citing Terry v. Ohio, 392 U.S. 1, 22 (1968); Simmons,
120 Idaho at 676, 818 P.2d at 791). A police officer may stop and detain a person if the
officer has a reasonable and articulable suspicion, based on the totality of the circumstances,
that the person has been or is about to engage in criminal activity.

United States v.

Brignoni-Ponce, 422 U.S. 873 (1975); Adams v. Williams, 407 U.S. 143 (1972); Terry, 392

8

See Defense's Exhibit #1 Hofmann's Audio at approximately 8:28.
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U.S. 1; State v. Rawlings, 121 Idaho 930, 829 P.2d 520 (1992); State v. Gallegos, 120 Idaho
894, 821 P.2d 949 (1991); and State v. Johns, 112 Idaho 873, 736 P.2d 1327 (1987).
Generally, there are three types of contacts between law enforcement and private
citizens: (1) consensual encounters; (2) investigative stops or detentions; and (3) actual
arrest. A consensual encounter is not a seizure and therefore no justification is required.
A stop or investigative detention is a seizure justified by reasonable suspicion. And an
actual arrest is a seizure justified by probable cause. The Idaho Court of Appeals has
recognized that whenever a police officer stops and restrains a person's freedom, even if
momentarily, a seizure has occurred. State v. Waldie, 126 Idaho 864, 866, 893 P.2d 811,
813 (Ct. App. 1995). A seizure which falls short of a formal arrest is permissible under
the Fourth Amendment if it is reasonable. Id. To justify the seizure, the officer must
point to specific and articulable facts, taken together with the rational inferences from
those facts, to reasonably warrant the seizure. Terry, 392 U.S. at 20. During the stop and
investigatory detention, an officer may maintain the status quo, identify the suspect and
investigate possible criminal activity, even though the officer does not have sufficient
information to establish probable cause to make an arrest. See Brignoni-Ponce, 422 U.S.
873; Adams, 407 U.S. 143; Terry, 392 U.S. 1. The trial court must then evaluate the
officer's conduct based on a totality of the circumstances to evaluate the reasonableness
of the seizure. Terry, 392 at 21.
The detention must be brief and no longer than is reasonably necessary to effectuate
the purpose of the stop. Florida v. Royer, 460 U.S. 491 (1983); United States v. Sharpe,
470 U.S. 675, 685 (1985); State v. Buti, 131 Idaho 793, 964 P.2d 660 (1998); State v.
Duvalt, 131 Idaho 550, 961 P.2d 641 (1998); and State v. Martinez, 129 Idaho 426, 925

P.2d 1125 (Ct. App. 1996). If the officer's suspicions are confirmed, then the scope of the
inquiry may be enlarged and the detention continued. Terry, 392 U.S. 1 and Johns, 112
Idaho 873, 736 P.2d 1327. An officer is permitted to expand the scope of the inquiry if
during the initial encounter the officer's suspicions are confirmed or the officer discovers
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information or evidence indicating additional criminal activity. State v. Myers, 118 Idaho
608, 613, 798 P.2d 453,458 (Ct. App. 1990).
III.The Detention of the Defendant was Based on Reasonable Suspicion

A. Reasonable Suspicion that Defendant was Engaged in Criminal Activity

The Defendant was detained by Officer Viens based on reasonable suspicion that she
was engaged in criminal activity for Disorderly Conduct, a violation of Boise City Code 601-05. At the hearing, Officer Viens testified that Disorderly Conduct includes loitering
upon private property of another without lawful business or permission of the owner. Boise
City Code Section 6-01-05 states in pertinent part as follows:
Any person who violates the provisions below is guilty of a misdemeanor:
A. Occupying, lodging or sleeping in any building, structure or place, whether
public or private, or in any motor vehicle without the permission of the owner
or person entitled to possession or in control thereof; or
B. Loitering, prowling or wandering upon the private property of another, without
lawful business, permission or invitation by the owner or the lawful occupants
thereof; ....
Boise City Code§ 6-01-05 (A, B). Officer Viens testified that he was on patrol in the area
behind the Savers Store/Idaho Youth Ranch at 2:20 am in the morning. He testified that
this is an area high in criminal activity. That it was early morning hours and that the
businesses were closed.

He observed the Defendant inside the Idaho Youth Ranch

dumpster. Officer Viens also testified that he believed the area in which the Defendant was
loitering was considered private property. Based on the high criminal activity in the area,
the time of night, the fact that the businesses were closed, the fact that the Defendant was
inside a dumpster, and there would be no lawful business conducted at that time, Officer
Viens drew the rational inference that the Defendant did not have permission to be upon the
property of the Idaho Youth Ranch or the surrounding businesses. Although the Defendant
claimed to have been given permission quite some time ago by the Idaho Youth Ranch, she
was unable to provide documentation to the officer that night, and she also testified that
before entering the Idaho Youth Ranch dumpster that night, she had been inside the Saver's
dumpster and did not have permission to be there.
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On Officer Hofmann's audio, he had a conversation with the Defendant about
private and public property and explained the City Code for Disorderly Conduct to the
Defendant. After Officer Viens completed his query on the identifying information, he
returned and also had a discussion with the Defendant about the Disorderly Conduct
violation. This discussion can be heard on Officer Hofmann's audio at approximately 8
minutes and 28 seconds. While there was some discussion at the hearing about a private or
public access or alley way behind these businesses, the reasonable inference is that the
dumpsters themselves are the private property of the individual businesses and/or the refuse
company that maintains the dumpsters. The Defendant herself told Officer Viens that she
had been given permission to be inside the dumpster by the Idaho Youth Ranch. At the
hearing she testified that she knew the manager years ago and had been given permission to
be in the dumpster or on the Idaho Youth Ranch property. Even the Defendant herself
acknowledges a belief that the dumpster and/or area where the dumpsters are located is
private property and that she needs permission to be present on that property. Despite these
facts, if the Court were to determine that the dumpsters were somehow not private property,
a reasonable mistake of fact by the officer does not necessarily render a warrantless stop
unlawful. See State v. McCarthy, 133 Idaho 119, 982 P.2d 954 (Ct. App. 1999), reh'g

denied. The belief that this area or the dumpsters is private property is reasonable based not
only on the Officers' understanding but also on the Defendant's belief she needed and/or
had permission to be there.
Furthermore, Defendant takes issue with Officer Viens' testimony that he typically
does not cite or arrest a person for Disorderly Conduct. Officer Viens testified that he
typically issues a warning to the individual, presumably after a discussion about the city
code violation, and encourages the individual not to engage in this type of conduct in the
future. There is no case law in Idaho that prohibits a police officer in using his or her
discretion in writing citations. Moreover, there is no case law in Idaho that requires the
officer to either write a citation or make an arrest of a person for every investigation
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conducted. 9 If that were the case, then every time a police officer makes a traffic stop for
speeding, he or she would have no discretion on whether to issue the person a citation or
not. It is illogical to argue that if a police officer's usual practice is not to write a citation
(for example a speeding ticket), then he or she should be prohibited from conducting such
investigations.
There is simply no legal requirement that Officer Viens issue a citation for the crime
of Disorderly Conduct. It is clear from the testimony at the hearing and Officer Hofmann's
audio that both officers understand the Boise City Code for Disorderly Conduct. Whether
Officer Viens typically issues a citation or arrests someone for Disorderly Conduct has no
bearing on the analysis in this case.
Given these facts and the rational inferences drawn from the facts, the Court should
find that Officer Viens had re~sonable suspicion that the Defendant was engaged in
criminal activity to detain and investigate the Defendant for the violation of Disorderly
Conduct.
B. Reasonable Detention

The next inquiry is whether the detention of the Defendant was reasonable. The case
law as outlined above recognizes that during the stop and investigatory detention, an officer
may maintain the status quo, identify the suspect, and investigate possible criminal activity,
even though there is not sufficient information to establish probable cause to make an arrest.
The standard is that the detention be no longer than is reasonably necessary to effectuate
the purpose of the stop. The Idaho Supreme Court has held that a police officer's brief
detention to run a status check on an individual after making a valid, lawful contact is
reasonable for purposes of the fourth amendment. State v. Godwin, 121 Idaho 491, 495,
826 P.2d 452,456 (1992). 10
9

See Idaho Code§ 19-3901 which provides that a citation may be issued by a
"law enforcement officer" (emphasis added).

10

The Court recognized that there are several reasons for permitting a police
officer who is in contact with a private citizen to ask for a driver's license
or identifying information and running this information. Godwin, 121 Idaho at
494, 826 P.2d at 455 (citing State v. Tourtillott, 618 P.2d 423, 434-35 (Or.
1980), and State v. Aguinaldo, 782 P.2d 1225, 1229 (Ha. 1989)).
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There is no evidence before this Court which suggests that the Officers did anything
which would have unreasonably prolonged the initial investigation. Officer Viens testified
that his initial contact with the Defendant and her passenger took less than four minutes.
During this time, he asked the Defendant and the passenger to stay in the area, asked the
reason why they were in the area, and finally asked for their personal identifying
information. While Officer Viens was in his patrol vehicle conducting an inquiry on the
identifying information, Officer Plaisted arrived with his K-9 and asked the Defendant for
consent to search her vehicle. Officer Plaisted and Officer Viens both testified that the
Defendant gave consent to search her vehicle. The K-9 alerted to the vehicle and Officer
Plaisted searched the vehicle, finding suspected Methamphetamine. There was no evidence
that the initial search of the Defendant's vehicle conducted by Officer Plaisted,
unreasonably detained the investigation. In fact, Officer Viens finished his inquiry and
returned to have a discussion with the Defendant about the Disorderly Conduct violation
when he was informed by Officer Plaisted as to the discovery of drugs inside the vehicle.
IV.Reasonable Suspicion to Extend the Investigation

Courts have typically recognized that there are circumstances in which the original
investigation may be enlarged and the detention continued. The Idaho Court of Appeals has
recognized that suspicious circumstances may arise out of an investigative detention that
could justify an officer asking further questions unrelated to the initial investigation. State

v. Kelley, 361 P.3d 1280, 1287 (Idaho Ct. App. 2015) (remanded on other grounds)
(citing State v. Myers, 118 Idaho 608,613, 798 P.2d 453,458 (Ct. App. 1990)). The
length and scope of an investigatory detention may be lawfully expanded if there exist
objective and specific articulable facts that justify suspicion of criminal activity in
addition to the facts that supported the initial detention. Kelley, 361 P.3d 1280; State v.

Johnson, 152 Idaho 56, 59,266 P.3d 1161, 1164 (Ct. App. 2011).
A drug dog sniff may be performed during an investigation without violating the
Fourth Amendment if the duration of the stop is not extended or if any extension of the
stop is justified by reasonable suspicion.

Kelley, 361 P.3d 1280 (citing Illinois v.
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Caballes, 543 U.S. 405, 409 (2005) (use of a well-trained narcotics-detection dog during

a lawful traffic stop does not rise to the level of a constitutionally cognizable
infringement); State v. Ramirez, 145 Idaho 886, 890, 187 P.3d 1261, 1265 (Ct. App.
2008) (stop was not extended to allow a drug dog sniff); State v. Brumfield, 136 Idaho
913, 917, 42 P.3d 706, 710 (Ct. App. 2001) (extending the stop to allow for a drug dog
sniff was justified).
In this case, once Officer Plaisted's K-9 alerted to the odor of illegal narcotics
coming from within the Defendant's vehicle, Officer Plaisted had probable cause to
search the vehicle. In addition to the K-9's alert, the Defendant had given consent to
Officer Plaisted to search the vehicle. Officer Plaisted's initial search of the Defendant's
vehicle occurred while Officer Viens was in his patrol vehicle running the Defendant's
and her passenger's identifying information. When Officer Viens returned to speak with
the Defendant about the Disorderly Conduct Violation, he was informed by Officer
Plaisted that suspected Methamphetamine had been found within the vehicle. The use of
the K-9 did not extend Officer Viens' initial investigation. Furthermore, the K-9's alert
and Officer Plaisted's discovery of the suspected Methamphetamine in the center console
area of the Defendant's vehicle provided probable cause to further detain the Defendant
for investigating a felony, more specifically Possession of Methamphetamine. Based on
this, the officers continued to investigate the felony crime by further searching the
Defendant's vehicle and discovering additional Methamphetamine and drug paraphernalia
items.
V. Detention Was Not Transformed Into a De Facto Arrest

Defendant further asserts that the detention was so unreasonable that it ripened
into a de facto arrest and that the Defendant's statements to law enforcement should be
suppressed because she was not advised of Miranda. The State does not believe the
Court should consider either of these arguments as the Defendant failed to preserve the
issues in the initial Motion to Suppress. Notwithstanding, should the Court consider the
Defendant's argument, the State believes the Defendant's claim is incorrect and
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unsupported by case law. Courts have recognized that there is no bright line rule to
determine whether an investigative detention has evolved into a de facto arrest. State v.
Buell, 145 Idaho 54, 57, 175 P.3d 216, 219 (Ct. App. 2008); see also State v. Buti, 131

Idaho 793, 796, 964 P.2d 660, 663 (1998). Generally speaking, the factors the Court
should consider include (1) the seriousness of the crime, (2) the location of the encounter,
(3) the length of the detention, (4) the reasonableness of the officer's display of force, and
(5) the conduct of the suspect as the encounter unfolds. Buell, 145 Idaho at 57, 175 P.3d
at 219.
In State v. Martinez, the Court held that the lawful investigatory stop of the
defendant driver for suspicion of smuggling illegal aliens and/or controlled substances did
not escalate into a de facto arrest before officers discovered controlled substances in the
vehicle and formally arrested him. 129 Idaho 426, 431, 925 P.2d 1125, 1130 (Ct. App.
1996). The duration of the stop and the means used to confirm or dispel the officer's
suspicions were reasonable where the officer told the defendant he was not under arrest
but that he was not free to leave. A drug-detection dog arrived three to five minutes after
the detention began. The dog sniffed the outside of the car and indicated that drugs were
located inside the car. Based on probable cause established by the dog, the officers
properly searched the car and discovered marijuana. Id. at 429-30, 925 P.2d at 1128-29.
Similar to the Martinez case, Officer Plaisted utilized his K-9 to conduct a sniff of
the vehicle during the time that Officer Viens was conducting his investigation and running
an inquiry on the personal identifying information. Use of Officer Plaisted's K-9 did not
unreasonably extend the initial investigatory detention.

Furthermore, it was minimally

intrusive and did not constitute a search of the Defendant's vehicle. Also like the Martinez
case, when Officer Plaisted's K-9 alerted to the presence of the odor of illegal substances,
there was probable cause to justify a search of the vehicle, notwithstanding the Defendant's
consent.
There is no evidence to suggest that the detention in this case ripened into a de facto
arrest unsupported by probable cause. The facts demonstrate that initial detention was
STATE'S CLOSING ARGUMENT (ABERASTURI), Page 11
000113

supported by reasonable suspicion, that the duration of the detention was reasonable, that
the detention was reasonably extended by probable cause and the discovery of another
crime, namely felony possession of Methamphetamine. The Defendant testified that she
was cooperative with the officers. Officer Hofinann's audio supports that position. There
is no evidence that there was duress or display of weapons to induce the Defendant's
cooperation. Even though the length of the investigation took some time, according to
State's Exhibit #10, the Incident Report history, the Defendant was placed into custody at
3:16 am and later transported to the jail at 3:26 am. Given the amount of property that was
located within the Defendant's vehicle and the search of the vehicle by two Officers, the
entire investigation of approximately one ( 1) hour seems more than reasonable in this
circumstance. For the same reasons above, namely the untimely Miranda argument and the
fact that the detention was not a de facto arrest, the Court should not consider the
Defendant's claim of a Miranda violation.
VI. The Search of the Defendant's Vehicle was Lawful

The warrantless search of the Defendant's vehicle was lawful for two reasons: (1)
the Defendant consented to a search of her vehicle, or in the alternative (2) the search was
based on probable cause after Officer Plaisted's certified narcotics K-9 alerted to the
vehicle.
A. Search Based on Consent

A voluntary consensual search is an exception to the Fourth Amendment
requirement ofa warrant. State v. Jaborra, 143 Idaho 94, 97, 137 P.3d 481,484 (Ct. App.
2006) (citing Schneckloth v. Bustamante, 412 U.S. 218, 219 (1973)). The State has the
burden of proving by a preponderance of the evidence, that the consent was voluntary
rather than the result of duress or coercion, direct or implied. Id. Voluntariness of the
consent is a factual determination to be based upon the surrounding circumstances. Id.
In this case, there is no evidence before the Court that the consent was not
voluntary. Instead, the Defendant denies giving consent to Officer Plaisted to search her
vehicle. However, Defendant's version of the events that that night is not credible for
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several reasons. Defendant is the only person who testified at the hearing whose account
of the events that night is dramatically different from the testimony and the evidence that
was admitted at the hearing. Furthermore, Defendant is the only person who has motive
to lie or make up facts in this case. Defendant testified that she believed these events
occurred around midnight.

However, the Incident Report history and the Officers

testified that these events occurred at 2:20 am. Defendant's account that the second
officer arrived 10 minutes after the first officer and the third officer arrived 20 minutes
later is contradicted by the Incident Report history, both Officers' testimony, and the
audio recording by Officer Hofmann.
The Court can make a factual determination that the Defendant gave consent to
search her vehicle based on the fact that on Officer Hofmann's audio she was cooperative
and conversational with the officers, both Officer Plaisted and Officer Viens testified that
she consented to a search of her vehicle, the fact that the Defendant admitted she readily
consented to a search of her person (a more intimate invasion of privacy as compared
with a search of a motor vehicle), and the Defendant's lack of credibility given her motive
to lie. Therefore, given the surrounding circumstances, the Court can find that the search
of the Defendant's vehicle was lawful based on her voluntary consent.
B. Probable Cause to Search
Alternatively, the Court can also find that there was probable cause to search the
Defendant's vehicle for drugs based upon Officer Plaisted's K-9 alerting to the odors of
illegal narcotics. Courts have recognized an exception to the warrant requirement is the
automobile exception, which permits a warrantless search of the vehicle if there is
probable cause to believe the vehicle contains contraband or evidence of criminal activity.
State v. Yeoumans, 144 Idaho 871, 873, 172 P.3d 1146, 1148 (Ct. App. 2007) (citing
California v. Acevedo, 500 U.S. 565, 572 (1991); United States v. Ross, 456 U.S. 798
(1982); and State v. Tucker, 132 Idaho 841, 842, 979 P.2d 1199, 1200 (1999)). A canine
sniff of an automobile is not itself a search and need not be justified by suspicion of drug
activity. Illinois v. Caballes, 543 U.S. 405, 408 (2005); State v. Martinez, 136 Idaho 436,
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442, 34 P.3d 1119, 1125 (Ct. App. 2001). When a reliable drug-detection dog indicates
that an automobile contains the odor of controlled substances, the officer has probable
cause to search the vehicle for the presence of drugs without a warrant. Yeoumans at 873
(citing State v. Gibson, 141 Idaho 277, 281, 108 P.3d 424,428 (Ct. App. 2005)).
In this case, Officer Plaisted testified as to his training and experience as a
narcotics detecting K-9 handler. He testified that he has been a police officer for eight (8)
years with the Boise Police Department and for three (3) years prior to that as a police
officer in Arizona. He testified as to his training and experience as a law enforcement
officer as well as a K-9 handler. He testified as to the training, experience, and reliability
of his certified police K-9 "Geno." He testified that in order to become certified, he and
Geno had to complete 500 hours of training in the detection of the odor of illegal
narcotics such as Methamphetamine, Heroin, Cocaine, and Marijuana. He also testified
that he continually trains with his dog 4-5 hours every week and that his dog is recertified
every 15 months. He also testified as to the dog's behaviors and interest when he detects
one of the four odors of illegal narcotics. Finally, Officer Plaisted testified as to Geno's
final response or final alert to the odor of illegal narcotics as a "sit."
Officer Plaisted testified that he observed his dog alert to the odors of illegal
narcotics coming from the Defendant's vehicle that night. Although he had received
consent from the Defendant to search her vehicle, he took the opportunity to work his dog
by having Geno sniff the vehicle.

Officer Plaisted testified that Geno gave a final

response or final alert to the odor of illegal narcotics coming from the Defendant's
vehicle when he showed interest in the front passenger side of the vehicle. Based on the
K-9's alert, Office Plaisted believed he had probable cause to search the vehicle for
drugs. In searching the vehicle, Officer Plaisted also testified that when Geno entered the
vehicle, he showed interest in the center console of the vehicle, but that due to the amount
of objects inside the vehicle, it was possible that Geno could not position his body to sit
inside the vehicle. Officer Plaisted searched the center console area of the vehicle and
located what he believed to be Methamphetamine. He also testified that after he informed
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Officer Viens that he had located drugs inside the vehicle, he placed his K-9 back into his
patrol vehicle and Officer Plaisted and Officer Viens thoroughly searched the vehicle for
additional drugs.
In this case, the Court can make a determination that alternatively the search of the
Defendant's vehicle was based on probable cause. There was evidence presented at the
hearing as to Geno's training and experience. There was no evidence presented to show
that Geno lacked reliability. Given this, the Court can find that Geno's alert gave Officer
Plaisted probable cause to believe there were ,illegal narcotics within the Defendant's
vehicle and that the Officer's search of the vehicle based upon that was lawful.
VII.

Conclusion

Based on the totality of the circumstances, including the area known for criminal
activity, the time of night, the fact that the businesses were closed, and the fact that the
Defendant was inside the dumpster, the private property of another, and the reasonable
inferences that she did not have permission to be there, Officer Viens had reasonable
articulable suspicion to detain the Defendant for violation of Boise City Code for Disorderly
Conduct. The length of Officer Viens' detention relating to that violation was reasonable
and there was no constitutional violation.
The detention was reasonably extended based on the K-9's alert of the Defendant's
vehicle and the subsequent search of the vehicle and discovery of suspected
Methamphetamine inside the vehicle. Therefore, the length of the detention and extension
into a felony investigation for possession of Methamphetamine was reasonable and there
was no constitutional violation.
Officers had consent and also probable cause to believe that the Defendant had
controlled substances in her vehicle. Furthermore, the search of the Defendant's vehicle
was proper under the consent and automobile exception to the warrant requirement.
For these reasons, the State respectfully asks this Court to DENY the Defendant's
Motion to Suppress.
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DATED this

~ of April 2016.
JAN M. BENNETTS
Ada County Prosecuting Attorney

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

~day

of April, 2016, a true and correct
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class.
o By hand delivering copies of the same to defense counsel.
~ By depositing copies of the same in the Interdepartmental Mail.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT Ofi'PUT''
THE STATE OF IDAHO, IN AND FOR THE COIT\TTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
vs.

Case No. CR-FE-2015-0014541
MEMORANDUM DECISION AND ORDER
RE MOTION TO SUPPRESS

GABBRIELLE RAMONA ABERASTURI
aka POWELL,
Defendant.

I.

BACKGROUND

Officer Alan Viens of the Boise Police Department stopped to investigate an automobile
parked in the alley area behind the Idaho Youth Ranch in the early morning hours of October 13,
2015. There was one occupant in the car and another person in the dumpster nearby. The
occupant of the car was later identified as Tamille Walker. The occupant of the dumpster and
owner of the car was Gabbrielle Aberasturi. Officer Viens was shortly joined by Officer
Hoffman. A few minutes later he was also joined by Officer Plaistead. Officer Plaistead is a K9 officer who handles a drug sniffing dog. Ultimately, the vehicle was searched,
methamphetamine was found, and the Defendant was arrested. Defendant moved to suppress the

~
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search and all evidence obtained incident to the warrantless search. 1 The Court concludes the
search was unreasonable and the evidence will be suppressed at trial.

II.

ISSUES PRESENTED AND CONTROLLING LEGAL AUTHORITY

Defendant presents two reasons for suppressing the results of the search. First, that
Officer Viens had no grounds to detain and question her initially. Second, there was no consent
and, even if the initial stop was justified, the initial stop was unreasonably prolonged before the
· police developed probable cause justifying a warrantless search. The State responds that the
initial stop was justified as an investigatory detention, it was not unreasonably prolonged, and
Officer Plaistead had permission to conduct a search in any event.
Article I, Section 17 of the Idaho Constitution and the Fourth Amendment to the United
States Constitution both prohibit unreasonable search and seizure by law enforcement. The
Defendant argues passionately that the protections provided by the Idaho Constitution are
broader than those provided by the United States Constitution but does not explain how this
broader protection would change the outcome of this case. Therefore, this Court will rely on the
Idaho Appellate Courts' interpretation of the Fourth Amendment in its analysis of Defendant's
claims. Cf State v. Neal, 159 Idaho 919, P.3d 123I(Ct. App. 2016).
Warrantless searches are deemed to be "per se unreasonable" and the burden is upon the
state to demonstrate that the search was carried out pursuant to one of the exceptions to the
warrant requirement. State v. Ferreira, 133 Idaho 474,481,988 P.2d 700, 707 (Ct. App. 1999).
Police have the right to approach a parked vehicle and ask the occupants questions, even
if no obvious criminal activity is afoot. State v. Randle, 152 Idaho 860,276 P.3d 732 (Ct. App.
1 Defendant also discusses Miranda in her briefing. Defendant did not cite violation of
defendants Miranda rights as grounds for the initial motion nor was it fairly implicated in the original
memorandum filed in support of the motion to suppress. The State objected pursuant to I.C.R. 12 (c) to
discussion of any alleged Miranda violation. The objection is well taken and the Court will not further
discuss any Miranda issues.
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2012). A seizure occurs-and the fourth amendment is implicated-when an officer, by means
of physical force or show of authority, has in some way restrained a citizen's liberty. State v.

Fry, 122 Idaho 100, 102-03, 831 P.2d 942, 944-45, 1991 WL 197792 (Ct. App. 1991) (citing
Florida v. Bostick, 501 U.S. 429 (1991) and Terry v. Ohio, 392 U.S. 1 (1968)).
A person may be detained for purposes of investigating possible criminal behavior even
though there is no probable cause to make an arrest. Such a seizure is justified under the Fourth
Amendment only if there is an articulable suspicion that the person has committed or is about to
commit a crime. State v. Wright, 134 Idaho 73, 76, 996 P.2d 292, 295(2000). This is the socalled "investigative detention" or "Terry stop." Investigative detentions must be temporary and
last no longer than necessary to effectuate the purpose of the stop. State v. Kelley, 159 Idaho
417,361 P.3d 1280, 1287 (Ct. App. 2015). The purpose of a stop is not permanently fixed at the
moment the stop is initiated. During the course of the detention, the suspicion of criminality may
evolve into something different from that which initially prompted the stop. In that case the
scope of the inquiry may extend beyond the reason for the initial stop. State v. Kelley, 159 Idaho
417,361 P.3d 1280, 1287 (Ct. App. 2015); State v. Sheldon, 139 Idaho 980, 88 P.3d 1220 (Ct.
App. 2003).
When officers have no objective basis for making investigative stop of a defendant, and
evidence is obtained as a result of the seizure, the evidence must be suppressed. State v. Fry, 122
Idaho 100,831 P.2d 942 (Ct. App. 1991). The corollary to this is that ifa stop is originally
justified but unreasonably extended, any search conducted after the original inquiry is satisfied is
unreasonable. The fruits of such search must be suppressed. State v. Neal, 159 Idaho 919,367
P.3d 123 l(Ct. App. 2016).
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III. DISCUSSION
i.

Chronology

The evidence in this case consists of the Defendant's testimony, the testimony of Officers
Viens and Plaistead, the audio recording of a portion of the events leading up to Defendant's
arrest, and the Incident History printout. The Incident History is a record of communications
between the police officer and dispatch created at the time of the incident. The Incident History
is time stamped. The audio recording was made by Officer Hoffman. Unfortunately, Officer
Plaistead chose not to record his contact with the Defendant,2 and the portions of the incident
recorded by Officer Viens were not introduced into evidence. 3
Officer Hoffman was the second to arrive on the scene. His audio recording is time
stamped as to duration. That is, the recording shows the passage of time in seconds as the
recording plays. Based upon the elapsed time from the commencement of the recording and the
point at which the conversation between Officer Viens and the Defendant become audible, the
Court finds that Officer Hoffman commenced his audio recording upon exiting his patrol vehicle.
By comparing known events on Officer Hoffman's recording with events reflected in the
Incident History, the Court is able to reconstruct a chronology of events. The time stamp on the
Incident History is given in seconds so the Court's chronology is also given in seconds. The
actual time of events may be off by a few seconds depending on the exact time that Officer
Hoffman commenced his recording, but the relative lapse of time is accurate. The facts recited

2

According to the testimony, Boise Police Department policy is that all citizen contacts during an
investigation are to be recorded by the officer making the contact. Upon initiating contact with Defendant
officer Plaistead attempted to start his recording device. At that point he learned his recording device had
dead batteries. Rather than stop to replace them, he relied upon Officer Viens' recording device to capture
his conversation with Defendant. Apparently this reliance was misplaced as no recording by Viens was
introduced.
3 According to officer Viens, he recorded his initial encounter with Defendant, but turned his
recorder off when he returned to his patrol vehicle to check for warrants and verify the identity of
Defendant and Mr. Walker. He turned it back on at some point, but when is not clear from the record.
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below reflect this Court's determination of the events that occurred and the time at which they
occurred. To the extent there are conflicts in the testimony, these findings reflect the Court's
determination of what evidence was most reliable on a given point.
First, the Defendant's recollection of events is generally the same as that of the two
officers who testified. It is clear the Defendant's perception of the passage of time is wildly
inaccurate. For example, she testified to the passage of approximately 20 minutes from the time
Officer Viens first arrived until officer Hoffman arrived. The Court finds the Incident History is
an accurate reflection of the time of events recorded in it. Officer Viens first appeared at the
scene at 2:20 AM. Officer Hoffman arrived about two minutes later. Officer Plaistead says he
obtained permission from Defendant to search her car. This is corroborated by the testimony of
Officer Viens. Although not captured on the audio, the Court finds this testimony credible.
The significant events occurred at the following times. Officer Viens arrived at the
location at 2:20:22 AM. Upon arrival, Officer Viens found Mr. Walker seated in the
Defendant's car and Defendant in the dumpster behind the Idaho Youth Ranch premises. The
Idaho Youth Ranch premises are part of a strip mall that faces north on Fairview A venue in
Boise. Behind the strip mall is an alley area that runs between North 5 Mile Road on the west
and N. Hampton Rd. on the east. This area provides access to the rear of the businesses in the
mall. It is private property, but open to the public. During business hours it is used by the Idaho
Youth Ranch as a location for accepting donations by means of a large bin. There is also a trash
dumpster at the location. Upon determining that someone was in the dumpster, Officer Viens
began to investigate. He suspected a violation of Boise City Code§ 6-01-05 (B), Disorderly
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Conduct. 4 Of significance to Officer Viens was the time of day, that the area is a high crime
neighborhood, and that the business was closed. Officer Viens directed Defendant to exit the
dumpster and Mr. Walker to exit the vehicle. He began by inquiring as to the identities of the
individuals and their purpose in being there. Defendant explained she collects items from trash
and sells them on eBay.
Officer Hoffman arrived at 2:21:57 and activated his recorder. As Officer Hoffman
walked to Viens and the Defendant, a conversation can be heard -- initially barely audible in the
back ground, then fully audible as Officer Viens is getting the spelling of Defendant's name. He
then asked Walker to identify himself. Viens told the Defendants to "Sit tight" at 2:23:40. At
that point, he went to his patrol car to confirm the identity of the two individuals and check for
warrants. Officer Hoffman babysat the Defendant and Walker while this was going on.
Meanwhile, Officer Plaistead heard about the investigation on his radio. He does not
recall getting a specific request to which he responded. Having nothing better to do, he traveled
4

Section 6-01-05

DISORDERLY CONDUCT

Any person who violates the provisions below is guilty of a misdemeanor:
A. Occupying, lodging or sleeping in any building, structure or place, whether public or private, or in
any motor vehicle without the permission of the owner or person entitled to possession or in control
thereof; or
B. Loitering, prowling or wandering upon the private property of another, without lawful business,
permission or invitation by the owner or the lawful occupants thereof; or
C. Loitering or remaining in or about school grounds or buildings, without having any reason or
relationship involving custody of or responsibility for a pupil or student, school authorized functions,
activities or use.
D. Law enforcement officers shall not enforce subsection A above (disorderly conduct ordinance), when
the individual is on public property and there is no available overnight shelter. The term "available
overnight shelter" is a public or private shelter, with an available overnight space, open to an individual or
family unit experiencing homelessness at no charge. If the individual cannot utilize the overnight shelter
space due to voluntary actions such as intoxication, drug use, unruly behavior, or violation of shelter
rules, the overnight shelter space shall still be considered available.
This section does not affect Sections 13-03-0S(E) or 13-03-09(A), which do not prohibit sleeping in a
public park during hours of operation.
(Available at http://cityclerk.cityotboise.org/media/223588/060 l .pdf)
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e
to the scene with Geno, the K-9. Officer Plaistead arrived at 2:24:44, approximately 4

~

minutes

into the stop. When he arrived, Officer Hoffman was on the scene standing next to two
individuals. Officer Viens was in his patrol vehicle. Officer Plaistead spoke with officer Viens
and then approached Defendant. A voice on the Hoffman audio that Plaistead recognizes as his
own says "Gabbrielle? Could I talk to you ... " At no point did Hoffman and Plaistead engage in
any conversation. The only way Officer Plaistead knew of Defendant's name is through
conversation with Viens. Officer Plaistead's conversation with Defendant commenced at
2:28:34. He called Defendant over near Vien's car and asked her if she owned the car. Because
he did not have his audio going, it is not possible to know exactly what was said. Plaistead asked
about drugs or controlled substances in the car and asked for permission to search the car.
According to Plaistead, "She said I could." Viens overheard this conversation, but did not record
it. He testified likewise that Defendant gave permission to search her car, but did not recount the
scope of the consent. He could not recall precisely what was said. The exact duration of the
conversation cannot be determined. Following his conversation with Defendant, Officer
Plaistead did not search the car, but instead went to his own vehicle to retrieve Geno.
At 2:30: 15, just short of two minutes after Plaistead begins his conversation with
Defendant, a nearly inaudible conversation can be heard on Hoffman's audio. As the audio
becomes louder, it is clear it is Officer Viens conversing with Defendant about dumpster diving
and the need for permission to be on private property. That conversation ends with Viens telling
Defendant that she cannot go on private property to dig into the dumpster unless it is on the street
and not on private property. Viens told her that she should get written permission from the
owners to show police when she is dumpster diving late at night. "That way, then we're good.
You have permission to be here. Otherwise we have no idea. You could ... [voice trails off]."
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Defendant responded "Thank you" at 2:33:55.
Meanwhile, Officer Plaistead retrieved Geno from the patrol car and conducted an
exterior "sniff' of Defendant's vehicle. Geno showed interest and "bracketing behavior" at the
passenger side window. Geno then sat indicating he had detected the presence of an illegal
substance. Officer Plaistead then, as is apparently part of the determination that substances have
actually been detected, attempted to get Geno to move from his position and continue around the
car. When Geno refused, Officer Plaistead took that as a definitive final response. At this point
Officer Plaistead had probable cause to believe there were illegal drugs in the car. What
followed was a search of the car and the discovery of the evidence sought to be suppressed here.

ii.

Legality of the Search

The original detention through an investigation by Officer Viens was lawful. He had a
reasonably articulable suspicion that something was afoot. The fact that he ultimately chose not
to issue a citation is not determinative. The State properly points out that police officers are
clothed with discretion to issue a warning rather than make an arrest for minor offenses. There is
nothing inappropriate in Officer Viens deciding to routinely issue explanations and warnings to
middle of the night dumpster divers rather than arrest them and clog the courts with relatively
minor law violations. However, once he identified Defendant and Walker and they gave an
explanation for their presence, he had no further reason to detain them after determining they had
no outstanding warrants. There was no longer an articulable suspicion that Defendant committed
or was about to commit any further crimes. At this point, the reason for the original investigation
was satisfied and further detention of the Defendant was unlawful without further justification.
This is not a case where one investigation evolved and expanded into a secondary
investigation. This is a case where an officer arrived at the scene of a legitimate investigation of
a minor offense and took the occasion to go on a fishing expedition for drugs. It is abundantly
MEMORANDUM DECISION AND ORDER RE MOTION TO SUPPRESS I Page 8
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clear that Officer Plaistead played no role in the investigation being conducted by Officer Viens.
His initial questioning of Defendant and conduct with Geno demonstrate that he was engaged in
a drug investigation from the beginning. This investigation was a pure fishing expedition
unconnected to the reason for the original investigatory stop. Nor did anything uncovered by
Officer Viens or Officer Hoffman point to the need for further investigation for the presence of
illegal drugs. Nothing on the audio tape or in the testimony of Officer Viens or Officer Plaistead
gives any justification for detaining Defendant and Walker for purposes of investigation for drug
violations. It was only after Officer Plaistead confirmed that Geno alerted to the presence of
narcotics that there was any justification for detaining Defendant with regard to the presence of
illegal drugs.
While Officer Plaistead was conversing with Defendant and obtaining her permission to
search the car, Defendant was not free to leave. At that point she was being detained in
furtherance of Officer Viens' investigation of a potential disorderly conduct violation. Her
consent to a search of her vehicle while Viens' investigation was ongoing cannot be construed to
be consent to continued detention. There is nothing in the conversation between Defendant and
Officer Plaistead, at least in so far as is described in the evidence, that shows Defendant
consented to her detention past the conclusion of the original investigation. 5 Because the actual
search of Defendant's vehicle did not begin until after Geno sat, the issue of consent is irrelevant.
Officer Plaistead's conversation with the Defendant commenced at 2:28:34. The Incident
History reflects "FEMALE IN CUST" at 3:16:33. The Court takes this to be the time at which
defendant was formally arrested. Somewhere between those two times, Geno alerted to the
presence of narcotics in Defendant's car. The difficulty for the State is that the exact time cannot

Defendant denied she gave consent and did not argue that any consent given was involuntary
under the circumstances. Because Defendant did not present this argument, the Court makes no
determination whether the consent was coerced.
5
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be determined. If Geno had sat and refused to move after Officer Viens concluded his
conversation with Defendant, there was no probable cause for the search before the detention
became unreasonable.
The burden of proof is on the State. It is up to the State to show by a preponderance of
the evidence that a warrantless search was reasonable. The Court realizes that Officer Viens
testified that he became aware during his conversation with Defendant, that Officer Plaistead
signaled that something was going on with the dog and the vehicle. Apparently this was done
with a hand signal or gesture. Whether this occurred as Geno was showing interest in the
window or after he sat and refused to move is unknown. There is no indication in the recording
by Hoffman that this occurred before the reason for the stop was concluded. There are enough
minor discrepancies 6 in the testimony that the court is not confident all of the minor details of the
incident are remembered exactly as they happened or in the order they happened. Because
Officers Viens chose not to keep his recorder running throughout, the Court does not have the
benefit of the recording of Officer Plaistead that might shed light on this question. Because
Officer Plaistead chose to have contact without a recorder running rather than get fresh batteries
and follow Department policy, the Court does not have the benefit of his recording from which a
more precise time might be determined. The Court does not mean to imply that either officer is
intentionally being untruthful, but simply that human memory is fallible.
Because the State failed to meet its burden of proof that probable cause to search
Defendant's automobile was developed before the purpose of the investigative stop had been
fulfilled, the Court determines the search was unreasonable. Evidence obtained as a result of an

6 For example, Officer Viens testified that his conversation with Officer Plaistead took place
between the time he ran the names and his conversation with Defendant explaining her need to get
permission from the dumpster owners. Officer Plaistead testified the conversation took place while
Officer Viens was in his patrol vehicle.
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illegal search is inadmissible in the criminal trial of a defendant. In this case, that includes not
only the methamphetamine uncovered as a direct result of the illegal search, but also any
statements made by Defendant or Mr. Walker following the search. This is not because of any
alleged Miranda violation, but because the statements are "fruit of the poisonous tree." State v.
Fancher, 145 Idaho 832, 839, 186 P.3d 688,695 (Ct. App. 2008). The evidence is suppressed
for purposes of trial.
IT IS SO ORDERED.

u1~

Dated this _J_ day of May, 2016
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CERTIFICATE OF MAILING
I hereby certify that on this \ . \ ~ day of May, 2016, I mailed (served) a true and
correct copy of the within instrument to:
ADA COUNTY PROSECUTOR'S OFFICE
VIA INTERDEPT. MAIL
ADA COUNTY PUBLIC DEFENDER'S OFFICE
VIA INTERDEPT. MAIL
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state of Idaho
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PAUL R. PANTHER

CHRISTOPHER D RI
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By Keue WEGeN'i~· Clerk

Deputy Attorney General
Chief, Criminal Law Division

DEPUTY

KENNETH K. JORGENSEN
Idaho State Bar #4061

Deputy Attorney General
P. o. Box 83720
Boise, Idaho 83720~0010
(208) 334-4534

Email: ecf@ag.ldaho.gov
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY
STATE OF IDAHO,
Plaintiff-Appellant,

)
)
)
)

vs.

)

GABBRIELLE RAMONA ABERASTURI
aka POWELL,

)
)
)

Defendant-Respondent.

)
)

District Court No.

CR-FE-2015-14541
Supreme Court No.
NOTICE OF APPEAL

~------------>
TO: GABBRIELLE RAMONA ABERASTURI aka POWELL, THE ABOVENAMED RESPONDENT, LANCE L. FUISTING, ADA COUNTY PUBLIC
DEFENDER'S OFFICE, 200 W. FRONT ST., STE. 1107, BOISE, IDAHO 83702
AND THE CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above-named appellant, State of Idaho, appeals against the

above-named respondent to the Idaho Supreme Court from the MEMORANDUM

DECISION AND ORDER RE MOTION TO SUPRESS, entered in the above-

NOTICE OF APPEAL - PAGE 1
000135

-

!~TY GEN - CRIM DIV

.JUN. 3.2016 1:07PM

NO. 633

P.

3

entitled action on the 4th day of May, 2016, the Honorable Richard D.
Greenwood presiding.

A copy of the judgment or order being appealed is

attached to this notice, as well as a copy of the final judgment if this is an appeal
from an order entered after final judgment.

2.

The party has a right to appeal to the Idaho Supreme Court, and

the judgments or orders described in paragraph 1 above are appealable orders
under and pursuant to Rule 11 (c}(7), I.A.R.

3.

Preliminary statement of the issue on appeal: Whether the district

court erred by suppressing evidence obtained as a result of a voluntary consent.
4.

To undersigned's knowledge, no part of the record has been

sealed.

5.

The appellant requests the preparation of the following portions of

the reporter's transcript:
March 16, 2016 Evidentiary Hearing (court reporter Fran Casey; estimated
number of transcript pages: less than 50).
6.

Appellant requests the normal clerk's record pursuant to Rule 28,

7.

I certify:

I.A.R.

(a)

That a copy of this notice of appeal is being served on each

reporter of whom a transcript has been requested as named below at the
address set out below:
FRAN CASEY
200 W. Front St.
Boise, ID 83702-7300
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{b)
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That arrangements have been made with the Ada County

Prosecuting Attorney who will be responsible for paying for the reporter's

transcript;
(c)

That the appellant is exempt from paying the estimated fee

for the preparation of the record because the State of Idaho is the appellant
(Idaho Code§ 31-3212);
(d)

That there is no appellate filing fee since this is an appeal in

a criminal case (I.AR. 23(a)(8));

(e)

That service is being made upon all parties required to be

served pursuant to Rule 20, I.AR
DATED this 3rd day of June, 2016.

KENNETH K. JORGEN E
Deputy Attorney Genera
Attorney for the Appellant
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I have this 3rd day of June, 2016, caused a true
and correct copy of the foregoing NOTICE OF APPEAL to be placed in the
United States mail. postage prepaid, addressed to:

THE HONORABLE RICHARD D. GREENWOOD
Ada County District Court
200 W. Front St.
Boise, ID 83702-7300
JAN M. BENNETTS
KARI L. HIGBEE
Ada County Prosecuting Attorney's Office
200 W. Front St., Room 3191
Boise, ID 83702
LANCE L. FUISTING
Ada County Public Defender's Office
200 W. Front St., Ste. 1107
Boise, ID 83702
FRAN CASEY
200 W. Front St.
Boise, ID 83702-7300

HAND DELIVERY
STEPHEN W. KENYON
CLERK OF THE COURT
IDAHO SUPREME COURT
P. 0. Box 83720
Boise, ID 83720-0101

KENNETH K. JORG S
Deputy Attorney Gene I
KKJ/dd
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IN THE DISTRICT COURT OF THE

P. 6

CHRISTOPHER 0. RICH, Clerk
By KATHY PATAAO
FOURTH JUDICIAL DISTRICT (pJT°'

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plainti~

vs.

Case No. CR-FE-2015-0014541

MEMORANDUM DECISION AND ORDER
RE MOTION TO SUP;?RESS

OABBRIELLE RAMONA ABBRASTURI
akaPOWELL.
Defendant.

BACKGROUND
Officer Alan Viens of the Boise Police Department stopped to investigate an automobile
I.

parked in the alley area behind the Id3h.o Youth Ranch in the early morning hours of October 13,
2015. There was one occupant in the car and another person in the dumpster nearby. The
occupant of the car was later identified as Tamille Walker. The occupant of the dumpster and

owner of the car was Ga:bbrielle Aberasturi. Officer Viens was shortly joined by Officer
Hoffinan. A few minutes later he was also joined by Officer Plaistead. Officer Plaistead is a K-

9 officer who handles a drug sniffing dog. Ultimately, the vehicle was searched,
methamphetaminc was found. and the Defendant was arrested. Defendant moved to suppress the

MEMORANDUM DECISION AND ORDER RE MOTION TO SUPPRESS I Page l
000139

.. JUN. 3. 2016 1:OSPM

!~TY GEN - CRIM DIV

e

NO. 633

P.

7

\-,,'

search and all evidence obtained incident to the warrantless search. 1 The Court concludes the
seaxch was unreasonable and the evidence will be suppressed at trial.

II. ISSUES PRESENTED AND CONTROLLING LEGAL AUTHORITY
Defendant presents two reasons for suppressina the results of the search. First. that

Officer Viens had no grounds to detain and question her initially. Second, tbere was no consent
and, even if the initial stop was justified, the initial stop was unreasonably prolonged before the
· police developed probable cause justifying a warrantless search. The State responds that the
initial stop was justified as an investigatory detention. it was not unreasonably prolonged, and

Officer Plaistead had permission to conduct a search in any event.
Article I, Section 17 of the Idaho Constitution and the Fourth Amendment to the United

States Constitution both prohibit unreasonable search and seizure by law enforcement. The
Defendant argues passionately that the protections provided by the Idaho Constitution are
broader than those provided by the United States Constitution but does not explain how this

broader protection would change the outcome of thls case. Therefore, this Court will rely on the
Idaho Appellate Courts' interpretation of the Fourth Amendment in its analysis of Defendant's
claims. C.f. State v. Neal, 159 Idaho 919, P.3d 1231(Ct. App. 2016).

Warrantless searches are deemed to be "per se unreasonable" and the burden is upon the
state to demonstrate that the search was carri-ed out pursuant to one of the exceptions to the
warrant requirement. Srate v. Ferreira, 133 Idaho 474, 481, 988 P.2d 7001 707 (Ct. App. 1999).
Police have the right to approach a parked vehicle and ask the occupants questions, even

ifno obvious criminal activity is afoot. State v. Randle, 152 Idaho 860,276 P.3d 732 (Ct. App.
1 Defendant also discusses Miranda in her briefing. Defendant did not cite violation of
defendants Muanda rights as grounds for the initial motion nor was it fairly implicated in the original
memorandum filed in support of the motion to suppress. The State objected pursuant to I.C.R. 12 (c) to
discussion of any alleged Muanda violation. The objection is well taken and the Court will not further
discuss any Miranda issues.
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2012). A seizure occurs-and the fourth amendment is implicated-when an officer, by means

of physical force or show of authority, has in some way restrained a citizen's liberty. State v.
Fry, 122 Idaho 100, 102-03, 831 P.2d 942, 944-45, 1991 WL 197792 (Ct. App. 1991) (citing

Florida v. Bostick, 501 U.S. 429 (1991) and Terry v. Ohio, 392 U.S. 1 (1968)).
A person may be detained fut purposes of investigating possible criminal behavior even
though there is no probable cause to make an arrest. Such a seizure is justified under the Fourth
Amendment only if there is an articulable suspicion that the person has committed or is about to
commit a crime. State v. Wright, 134 Idaho 73, 76,996 P.2d 292, 295(2000). This is the socalled "investigative detention•t or ''Terry stop." Investigative detentions must be temporary and
last no longer than necessary to effectuate the purpose of the stop. State v. Kelley, 159 Idaho
417, 361 P.3d 1280, 1287 (Ct. App. 2015). The purpose ofa stop is not permanently fixed at the
moment the stop is initiated. During the course of the detention, the suspicion of criminality may
evolve into something different from that which initially prompted the stop. In that case the
scope of the inquiry may extend beyond the reason for the initial stop. State v. Kelley, 159 Idaho
417,361 P.3d 1280, 1287 (Ct. App. 2015); State v. Sheldon, 139 Idaho 980, 88 P.3d 1220 (Ct.
App. 2003).

When officers have no objective basis for making investigative stop of a defendant, and
evidence is obtained as a result of the seizure, the evidence must be suppressed. State v. Fry, 122

Idaho 100, 831 P.2d 942 (Ct, App. 1991). The corollary to this is that ifa stop is originally
justified but unreasonably extended, any search conducted after the original inquiry is satisfied is
unreasonable. The fruits of such se21"ch must be suppressed. State v. Neal, 159 Idaho 919,367
P.3d 123l(Ct App. 2016).
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ID. DISCUSSION
Chronology
The evidence in this case consists of the Defendant's testimony, the testimony of Officers
i.

Viens and Plaistead, the audio recording of a portion of the events leading up to Defendant's
arrest, and the lncide.o:t Histozy printout. The Incident History is a record of communications

between the police officer and dispatch crtated at the time of the incident. The Incident History
is time stamped. The audio recording was made by Officer Hoffi.nan. UnfortLmately. Officer
Plaistead chose not to record his contact with the Defendant.2 ac.d the portions of the incident
recorded by Officer Viens were not introduced into evidence. 3
Officer Hoffman was the second to arrive on the scene. His audio recording is time
stamped as to duration. That is, the recording shows the passage of time in seconds as the

recording plays. Based upon the elapsed time from the commencement of the recording and the
point at which the conversat.ion between Officer Viens and the Defendant become audible, the

Court finds that Officer Hoffman commenced his audio recording upon exiting his patrol vehicle.
By comparing known events on Officer Hoffinan's recording with events reflected in the

Incident History, the Court is able to reconstruct a chronology of evems. The time stamp on the
Incident History is given in seconds so t.'lte Court's chronology is also given in seconds. The
actual time of events may be off by a few seconds depending on the exact time that Officer

Hoffman conunenced his recording. but the relative lapse of time is accurate. The facts recited

2 According to the testimony, Boise Police Department policy is that all citizen contacts during an
investigation are to be recorded by the officer making the contact. Upon initiating contact with Defendant
officer Plaistead attempted tc start his recording device. At that point he learned his recording device had
dead batteries. Rather than stop to replace them, he relied upon Officer Viens' recording device to capture
his conversation with Defendant. Apparently this reliance was misplaced as no recording by Viens was
introduced.
1 Accordins to officer Viens, he recorded his initial encounter with Defendant. but turned his
recorder off when he retumed to his patrol vehicle to check for warrants and verify the identity of
Defendant and Mr. Walker. He turned it back on at some point, but when is not clear ftom the record,
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below reflect this Court's determination of the events that occurred and the time at which they

occurred. To the extent there are conflicts in the testimony, these findings reflect the Court's
determination of what evidence was most reliable on a given point
First, the Defendant's recollection of events is generally the same as that of the two
officers who testified. It is clear the Defendant's perception of the passage of time is wildly

inaccurate. For exampl(; she testified to the passage of approximately 20 minutes from the time
Officer Viens first arrived until officer Hoffinan arrived. The Court finds the Incident History is
an accurate reflection of the time of events recorded in it. Officer Viens first appeared at the
scene at 2:20 AM. Officer Hoffina:a. arrived about two minutes later. Officer Plaistead says he
obtained permission from Defendant to search her car. This is corroborated by the testimony of
Officer Viens. Although not captured on the audio, th.e'Court finds this testimony credible.
The significant events occurred at the following times. Officer Viens arrived at the
location at 2:20:22 AM. Upon ani~ Officer Viens found Mr. Walker seated in the
Defendant's car and Defendant in the dumpster behind the Idaho Youth Ranch premises. The
Idaho Youth Ranch premises are part of a strip mall that faces north on Fairview Avenue in
Boise. Behind the strip mall is an alley area that runs between North 5 Mile Road on the west
and N. Hampton Rd. on the east. This area provides access to the rear of :fue businesses in the
mall. It is private property, but open to the public. During business hours it is used by the Idaho

Youth ~ch as a location for accepting donations by means of a large bin. There is' also a trash
dumpster at the location. Upon determining that someone was in the dUlllpster, Officer Viems

began to investigate. He suspected a violation of Boise City Code § 6-01-05 (B), Disorderly
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Conduct.4 Of significance to Officer Viens was the time of day~ that the area is a high crime
neighborhood. and that the business was closed Officer Viens directed Defendant to exit the
dumpster and Mr. Walker to exit the vehicle. He began by inquiring as to the identities of the
individuals and their purpose in being there. Defendant explained she collects items from trash
and sells them on eBay.

Officer Hofflnan arrived at 2:21 :57 and activated his recorder. As Officer Hofflnan
walked to Viens and the Defendant, a conversation can be heard - initially barely audible in the

back growid, then fully audible as Officer Viens is getting the spelling of Defendant's name. He
then asked Walker to identify himsel£ Viens told the Defendants to '~Sit tigbt0 at 2:23:40. At
that point, he went to his patrol car to confirm the identity of the two individuals and check for

warrants. Officer Hoffman babysat the Defendant and Walker while this was going on.
Meanwhile. Officer Plaistead heard about the investigation on his radio. He does not
recall getting a specific request to which be responded. Having nothing better to do, he traveled
4

Section 6-01-0S

DISORDERLY CONDUCI

Any person who violates the provisions below is guilty of a misdemeanor:

A. Occupying, lodgiq or sleeping in any building. structure or place, whether public or private, or in
any motor Yebicle without the permission ofthe owner or person entitled to possession or in control
thereof. or
B. Loitering, prowling or wandering upon the private property of another. without 1.wflll buslnes'7
permission or invitation by the owner or the lawful occupants thereof; or

C. Loitering or remaining in or about school grounds or buildings, without ba\l'lng any reason or
relationship involving custody of or responsibility for a pupil or student, sohool auttioro.ed functions,
activities or uso.
D. Law enforcement officms shall not enforoe Sl:lbsccti.011 A above (disorderly conduct ordinance), when
the individual is on public property and there is no available overnight shelter. The term "available
overnight shelter" is a public or private shelter, with an available overnight space., open to an individual or
family unit experiencing homelessness at no charp. Cf the individual cannot utilize the overnight shelter
space due to voluntary actions such as intoxication, drug use, unruly behavior, or violation of shelter
rules, tho overnight shelter sp~e shall still be considered available.

This seotion does not affect Sections 13-00-0S(E) or 13-03-09(A). which do not prohibit sleeping in a
public park during hours of operation.
(Available at hUp://cityclerk.cityofboise.org/media/223588/0601.pdf)
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to the scene with Geno, the K-9. Officer Plaistead arrived at 2:24:44, approximately 4 ~ minutes

into the stop. When he arrived, Officer Hoffman was on the scene standing next to two

individuals. Officer Viens was in his patrol vehicle. Officer Plaistead spoke with officer Viens
and then approached Defendant. A voice on the Hoffman audio that Plaistead recognizes as his
own says "Gabbrielle? Could I talk to you... " At no point did Ho:tlinan and Plaistead engage in

any conversation. The only way Officer Plaistead knew of Defendant, s name is through
conversation with Viens. Officer Plaistead's conversation with Defendant commenced at

2:28:34. He called Defendant over near Vien's car and aske.d her if she owned the car. Because
he did not have bis audio going, it is not possible to know exactly what was said. Plaistead asked
about drugs or controlled substances in the car and asked for pemrission to search the car.
According to Plaistead, "She said I could.'' Viens overheard this conversa:tion, but did not record

it He testified likewise that Defendant gave permission to search her car, but did not recount the
scope of the consent. He could not recall ptecisely what was said. The exact duration of the
conversation cannot be detennined. Following his conversation with Defendant, Officer
Plaistead did not search the car, but instead went to his own vehicle to retrieve Geno.
At 2:30: 15, just short of two minutes after Plaistead begins his conversation with
Defendant, a nearly inaudible conversation can be heard on Hoffman's audto. As the audio

becomes louder, it is clear it is Officer Viens conversing with Defendant about dumpster diving
and the need for permission to be on private property. That conversation ends with Viens telling

Defendant that she cannot go on private property to dig into the dumpster unless it is on the street
and not on private property. Viens told her that she should get written pennission from the

owners to show police when she is dwnpster diving late at night. "That way, then we're good.
You have permission to be here. OthetWi.se we have no idea. You could ... [voice trails off].''
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Defendant responded ''Thank you" at 2:33:55.

Meanwhile, Officer Plaistead retrieved Geno from the patrol car and conducted an

exterior ''sniff' of Defendant's vehicle. Geno showed interest and "bracketing behavior'' at the
passenger side window. Geno then sat indicating he had detected the presence of an illegal
substance.. Officer Plaistead then, as is apparently part of the determination that substances have
actually been detected, attempted to get Geno to move from his ~tion and con:tinue around the

car. When Geno refused, Officer Plaistead took that as a defw.itive final response. At this point

Officer Plaistead had probable cause to believe there were illegal drugs in the car. Wbat
followed was a search of the car and the discovery of the evidence sought to be suppressed here.
ii.

Lep1itY of t!J..!§ea:r-ah,

The original detention through an investigation by Officer Viens ~-as lawful. He had a
reasonably articulable suspicion that something was afoot. The fact that he ultimately chose not
to issue a citation is not detel'Illinative. Toe State properly points out that police officers are

clothed with discretion to issue a waming rather than make an arrest for minor offenses. There is
nothing inappropriate in Officer Viens deciding to rou1inely issue explanations and warnings to
middle of the night dumpster divers rather than arrest them and clog the courts with relatively
minor law violations. However, once he identified Defendant and Walker and they gave an

explanation for their presence, he had no further reason to detain them after determining they had
no outmmding wammt.s. There was no longer an articulable suspicion that Defendant committed
or was about to commit auy further crimes. At this point, the reason for the original investigation
was satisfied and further detention of the Defendant was wtlawful without further justification.
This is not a case where one investigation evolved and expanded into a secondary
investigation. This is a case where an officer arri,ved at the scene of a legitimate investigation of
a minor offense and took the occasion to go on a fishing expedition for drugs. It is abundantly
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clear that Officer Plaistead played no role in the investigation being conducted by Officer Viens.

His initial questioning of Defendant and conduct with Geno demonstrate that he was engaged in

a drug investigation from the beginning. This investigation was a pure fishing expedition
unconnected to the reason for the original investigatory stop. Nor did anything uncovered by
Officer Viens or Officer Hoffi:nan point to the need for further investigation for the presence of
illegal drugs. Nothing on the audio tape or in the testimony of Officer Viens or Officer Plaistead
gives any justification for detaining Defendant and Walker for pmposes of investigation for drug
violations. It was only after Officer Plaistead confirmed that Geno alerted to the presence of
narcotics that there was any justification for detaining Defendant with regard to the presence of
illegal drugs.
While Officer Plaistead was conversing with Defendant and obtaining her permission to

search the car, Defendant was not free to leave.. At that point she was being detained in
furtherance of Officer Viens' investigation of a potential disorderly conduct vio!ation. Her

consent to a search of her vehicle while Viens' investigation was ongoing cannot be construed to
be consent to continued detention. There is nothing in the conversation between Defendant and

Officer Plaistead, at least in so far as is described in the evidence, that shows Defendant
consented to her deten1ion past the conclusion of the original investigation. 5 Because the actual

search of Defendant,s vehicle did not begin until after Geno sat, the issue of consent js irrelevant
Officer Plaistead's conversation with the Defendant commenced at 2:28:34. The Incident
History l:'etlects "FEMALE IN CUST'' at 3: 16:33. The Court takes this to be the tin1e at which

defendant was fonnally arrested. Somewhere between those two timest Geno alerted to the

presence of narcotics in Defendant's car. The difficulty for the State is that the exact time cannot
' Defendant denied she ga.ve consent and did not argue that any consent· given was involuntary
undex- the ciroumstances. Because Defendant did not present this argument, the Court makes no
determination whether the consent was coerced.
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be determined. If Geno had sat and refused to m.o\"e after Officer Viens concluded his

conversation with Defendant, there was no probable cause for the search before the detention

became unreasonable.
The bw-den of proof is on the State. It is up to the State to show by a preponderance of
the evidence that a wanantless semch was reasonable. The Comt realizes that Officer Viens

testified that he became aware during bis conveisation with Defendant, that Officer Plaistead
signaled that something was going on wirh the dog and the vehicle. Apparently this was done
with a hand signal or gesture. Whether this occur.red as Geno was showing interest in the

window or after he sat and refused to move is unknown. There is no indication in the recording
by Hoffinan that this occurred before the reason for the stop was concluded. There are enough

minor discrepancies6 in the testimony that the court is not confident all of the minor details of the
incident are remembered exactly as they happened or in the order they happened. Bec~e
Officers Viens chose not to keep his recorder running throughout, the Court does not have the

benefit of tm: recording of Officer Plaistead that miaht shed light on this question. Because

Officer Plaistead chose to have contact without a recorder running rather than get fresh batteries
and follow Department policy, the Court does not have the benefit of his recording from which a
more precise time might be determined. The Court does not mean to imply that either officer is
intentionally being untruthful, but simply that human memory is fallible.
Because the State failed to meet its burden of proof that probable ca.use to search
Defendant's automobile was developed before the purpose of the investigative stop had been
fulfiUed, the Court detemunes the search was unreasonable. Evidence obtained as a result of an

' Por axample. Officer Viens tcstifled that his conversation with Officer Plaistead took place
between tho time he ran the names and his conversation with Defendant explaining her need to get
pennission fi'om the dumpster owners. Officer Pleistead testified the conversation took place while
Officer Viens was in his patrol vehicle.
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illegal search is inadmissible in the criminal trial of a defend21D.t. In this case~ that includes not
only the methamphetamine uncovered as a direct result of the illegal search. but also any

statements made by Defendant or Mr. Walker following the search. This is not because of any
alleged Mlranda violation, but because the statements are "fruit of the poisonous tree." State v.

Fancher, 145 Idaho 832~ 839, 186 P.3d 688,695 (Ct. App. 2008). The evidence is suppressed
for purposes of trial.
IT IS SO ORDERED.

u1'1

Dated this __i_ day of May, 201
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CERTIFICATE OF MAILING
I hereby certify that on this

~~ day of May, 2016J I mailed (served) a true and

correct copy of the within instrument to:
ADA COUNTY PROSECUTOR'S OFFICE
VIA mTERDEPT. MAIL
ADA COUNTY PUBLIC DEFENDER'S OFFICE
VIA JNTERDEPT. MAIL
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ADA COUNTY PUBLIC DEFENDER
V-1·\ ~Q Attorneys for Defendant-Appellant
\ "''\
LANCE L. FUISTING
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

/L/

~M \~IL~.:,.___
Ju.~ 16 2016

RECEIVED
JUN \ 3 20\6

CHAiSlOPHER O. RICH, Clerk
By KATHY PATARO

ADA COUNi'f COURT CLERK

DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2015-14541
Plaintiff-Appellant,
ORDER APPOINTING STATE
APPELLATE PUBLIC DEFENDER ON
DIRECT APPEAL FOR RESPONDENT

vs.
Gabbrielle R. Aberasturi,
Defendant-Respondent.

The State has elected to pursue a direct appeal in the above-entitled matter.
Defendant being indigent and having heretofore been represented by the Ada County
Public Defender's office in the District Court, the Court finds that, under these
circumstances, appointment of appellate counsel is justified. The Idaho State Appellate
Public Defender shall be appointed to represent the above-n
respondent in all matters pertaining to the direct appeal.
SO ORDERED AND DATED this

15._ d

June 201

ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER ON DIRECT APPEAL
FOR RESPONDENT
1
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"·CERTIFICATE OF MAILING
I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
mailed one copy of the Order Appointing State Appellate Public Defender on Direct
Appeal as notice pursuant to the Idaho Rules to each of the parties of record in this
case in envelopes addressed as follows:
Idaho Attorney General
Criminal Division
Joe R. Williams Bldg., 4th Fir.
Statehouse Mail
Idaho Appellate Public Defender
PO Box 2816
Boise, Idaho 83701
Kari Higbee
Ada County Prosecutor
Interdepartmental Mail
Ada County Public Defender
Attn: Jennifer Vanderhoof
Interdepartmental Mail

ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER ON DIRECT APPEAL
FOR RESPONDENT
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Fax: 334-2616

NO.
A.M.

/CJ{$, ""'---JUL O5 2016

CHRISTOPHER D. RICH, Clerk
By SUZANNE SIMC»f
0'.'Pl'"I

In the Supreme Court of the State of Idaho

State of Idaho
Plaintiff-Appellant
V

Gabbrielle R. Aberasturi,
Defendant-Respondent

)
)
)
)
)

Docket No. 44247-2016

Notice of Transcript Lodged

Notice is hereby given that on July 5, 2016,
I lodged one (1) original and three (3) copies of transcripts of
a total of 86 pages in length,
as listed below, for the above referenced appeal with
the District Court Clerk of Ada County, Fourth Judicial District.

TRANSCRIPT LODGED
Motion to Suppress - March 16, 2016
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 44247
Plaintiff-Appellant,
CERTIFICATE OF EXHIBITS

vs.
GABBRIELLE RAMONA ABERASTURI
aka POWELL,
Defendant-Respondent.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
That the attached list of exhibits is a true and accurate copy of the exhibits being
forwarded to the Supreme Court on Appeal.
IN WI1NESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 5th day of July, 2016.

CERTIFICATE OF EXHIBITS
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
HONORABLE RICHARD D. GREENWOOD
CLERK: KATHY PATARO
CT REPTR: FRAN CASEY

STATE OF IDAHO,

)
)

Plaintiff,

)

vs.
GABBRIELLE ABERASTURI,
Defendant,

________________
Counsel for Plaintiff:
Counsel for Defendant:

)
)
)
)
)
)
)

Case No. CRFElS.14541
EXHIBIT LIST

Kari Higbee
Lance Fuisting

PLAINTIFF'S EXHIBITS
10 CAD print out

Admitted

03.16.16

DEFENDANT'S EXHIBITS
1 Audio - Officer Hoffman

Admitted

03.16.16
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 44247
Plaintiff-Appellant,
CERTIFICATE OF SERVICE

vs.
GABBRIELLE RAMONA ABERASTURI
aka POWELL,
Defendant-Respondent.

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:

LAWRENCE G. WASDEN

STATE APPELLATE PUBLIC DEFENDER

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

fJUL O5 2016

Date of Service: - - - - - - - CERTIFICATE OF SERVICE
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IN THE DISTRICT COURT OF THE FOURTH WDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 44247
Plaintiff-Appellant,
CERTIFICATE TO RECORD

vs.
GABBRIELLE RAMONA ABERASTURI
aka POWELL,
Defendant-Respondent.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in
the above-entitled cause was compiled under my direction and is a true and correct record of the
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,
as well as those requested by Counsel.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
3rd day of June, 2016.

CERTIFICATE TO RECORD
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